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In the United States Circuit Court in and for the Ninth

Circuit, Northern District of California.

Altoona Quicksilver Mining Company/

Plaintiff,

vs. \Xi Law.

Integral Quicksilver Mining Company,

Defendant.

Complaint.

The said plaintiff, by Messrs. Cross, Hall, Ford &

Kelly, its attorneys, complains of the said defendant, and

for cause of complaint alleges:

I.

That the said plaintiff is, and for more than twenty

years last past has been, a corporation duly organized

and existing under and by virtue of the laws of the State

of California, and having its principal place of business

in the city and county of San Francisco, State of Cali-

fornia.

II.

That the said defendant. Integral Quicksilver Mining

Company, is a corporation duly organized and existing

under and by virtue of the laws of the State of West

Virginia, and having its principal place of business at the

city of New York, in the^State of New York.
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III.

That 'the place of residence of said plaintiff is in the

State of California, and that the place of residence of the

said defendant is outside of the State of California, and

within the United States.

IV.

That the said plaintiff is the owner of, and entitled to

the possession of, and prior to the wrongful acts of the

defendant hereinafter alleged had been for more than

fifteen years in the notorious, peaceable, continuous, ad-

verse possession of, those two certain ditches, and the

water rights appurtenant thereto (and during all of said

time paid all of the taxes, State, county, and municipal

assessed thereon) described as follows :

1. The Altoona Ditch, sometimes called the Crow

Creek Ditch, a ditch taking water out of Crow Creek, in

the county of Trinity, State of California, and running and

extending thence, by the way of Wiltz Ravine (and also

taking water therefrom), to the Altoona Quicksilver

Mines, in said Trinity County.

2. The Boston Ditch, also taking water from said

Crow Creek, and running thence across Wiltz Ravine

(and taking the water therefrom), and extending thence

and therefrom to the said Altoona Quicksilver Mines.

3. The ri^ht to receive from said Crow Creek and said

Wiltz Ravine, and to divert therefrom, by means of said

ditches, all of the water flowing in said Crow Creek and

said Wiltz Ravine, not exceeding the capacity of said

Altoona Ditch and Boston Ditch, to receive and convey
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the same to the said Altoona Quicksilver Mines. Said

water rights beino- of the extent of five hundred miners'

inches of runninof water, measured under a four-inch

pressure, and being the first and prior right to divert

waters from said Crow Creek and Wiltz Kavine.

V.

That, for more than five years, viz : for about fifteen

years next preceding the wrongful acts of the defendant

hereinafter alleged, the said plaintifl^ and its grantors,

have been in the notorious, continuous, exclusive, ad-

verse possession of the said Altoona and Boston ditches,

and of the said water right, using and appropriating the

same to its own use and for its own purpose, and claim-

ing the same adversely to all the world, and during all of

said time has paid all of the taxes, State, county, and

municipal, which have been levied and assessed thereon.

VI.

That, whilst said ditches and water ritjhts were so in the

possession of the said plaintiff, and on or about the 29th

day of August 1893, the said defendant, the Integral

Quicksilver Mining Cogipany, by its officers, agents, and

employees, wrongfully and unlawfully, and against the

will of said plaintiff, and without any riglit whatever,

entered into and upon the said Crow Creek and Wiltz

Ravine and said Boston Ditch, and took possession of

said Boston Ditch, and in, and through it, diverted and

turned all of the water coming to the head of said Bos-

ton Ditch, and to said Boston Ditch where it crosses

said Wiltz Kavine, and turned all of the water away



4 Integral Quicksilver Mining Co.

from said Altoona Ditch, and conducted and conveyed

the same away from the plaintiff's mines and reduction

works, where tlie said plaintiff was accustomed to use

and had use for the same, and ousted and ejected the

said plaintiff from the said Boston Ditch and the said

water rights, and deprived the said plaintiff of the pos-

session thereof, and appropriated the same to its, the said

defendant's own use, and has ever since continued wrong-

fully and unlawfully to withhold the possession of the

said Boston Ditch, and the said waters and water rights

from the said plaintiff", and without right, and wrongs

fully, the said defendant still holds and withholds from

the plaintiff' the possession of the said Boston Ditch,

and of the said waters and water rights to the injury of

said plaintiff in the sum of five thousand dollars.

VII.
,

That the value of said Boston Ditch and of the said

waters and water rights so wrongfully taken possession

of and withheld by said defendant from said plaintiff is

more than two thousand d(^llars.

YIII.

That the said ditches, waters and water rights, and

Crow Creek and Waltz Ravine, and Altoona Quicksilver

Mines, are all situated in the county of Trinity, State of

California, and within the said Northern District of

California.

Wherefore, the said plaintiff prays judgment for the

possession of said Boston Ditch, and of said water rights,
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and for damages in the sum of five thousand dollars, and

for its costs of suit.

CROSS, HALL, FORD & KELLY, and

NAPHTALY, FRIEDENRICH & ACK-
ERMAN,

Attorneys for Plaintiff.

State of California,
,^ ss.

City and County of San Francisco, !

Charles AUenberg, being first duly sworn according to

law, deposes and says: That he is the secretary of the

said plaintiff, the Altoona Quicksilver Mining Company,

a corporation; that he has heard the foregoing Complaint

read, and knows the contents thereof, and that the same

is true of his own knowledge, except as to the matters

therein stated on his information or belief, and as to

them he believes it to be true.

Charles Allenberg.

Subscribed and sworn to before me this 4th day of

December, A. D. 1893.

[seal] L. Meininger,

Notary Public.

[Endorsed]: Filed December 4, 1893. W. J. Costi-

gan, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Altoona Quicksilver Mining Company,N^

. Plaintiff,

vs.
>At Law.

Integral Quicksilver Mining Company,

Defendant.

Answer.

Comes now defendant, the Integral Mining Company,

and for answer to the Complaint of plaintiff herein

alleges, admits, and denies as follows :

I.

Defendant admits paragraph I of said Complaint.

II.

Defendant admits paragraph II of said Complaint.

III.

Defendant admits paragraph III of said Complaint.

IV.

Defendant denies, upon his information and belief, that

plaintiff is, or that it was at any of the times in Complaint

mentioned, or ever \vas, the owner of or entitled to the

possession of the Altoona Ditch, sometimes called the

Crow Creek Ditch, in the county of Trinity, State of
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California, running and extending thence by way of the

Wiltz Ravine to the Altoona Quicksilver Mines in

Trinity County, or taking water therefrom, or that

plaintiff is now or ever was such owner of any part or

portion or parcel thereof

Denies upon like information and belief that plaintiff

was or has been for more than fifteen j^ears, or for any

time whatever prior to the commencement of this ac-

tion, in either the notorious, peaceable, continuous, or

adv^erse possession of said Altoona Ditch, as in Com-

iilaint described, or any part or portion thereof, or

that during all or any of said times plaintiff has paid

all or any of the taxes, either State, county, or munici-

pal, assessed upon said Altoona Ditch aforesaid.

V.

Defendant denies that plaintiff is, or that it was at

any of the times in the Complaint mentioned, or that it

ever was, the owner of or entitled to the possession of

the Boston Ditch, taking water from said Crow Creek, and

running thence across Wiltz Ravine, and extending

thence and therefrom to tlie Altoona Quicksilver Mines,

and taking the water therefrom to said mines,

as in Complaint described, or that plaintiff is now or

ever was such owner of any part, portion, or parcel of

said ditch as therein described.

Denies that plaintiff is, was, or has been for more

than fifteen years, or for any time prior to the commence-

ment of this action, in either the notorious, peaceable,

continuous, or adverse possession of said Boston Ditch,

as in Complaint mentioned and described, or any part or
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portion thereof, or that during all or any of said times

plaintiff was paid all or any of the taxes, either State,

county, or municipal, assessed upon Boston Ditch afore-

said.

VI.

Defendant denies that plaintiff is the owner of or en-

titled to the right to receive from Crow Creel^or from

Wiltz Eavine, or to divert therefrom by means of the

ditches in the Complaint mentioned," or by means of either

of them, all or any of the waters flowing in said Crow

Creek or in said Wiltz Ravine, not exceeding the capa-

city of said Altoona Ditch and Boston Ditch, or that

he is entitled to any such right whatever to take any of

said waters, or to receive or convey the same to said Al-

toona Quicksilver Mines.

Defendant denies upon its information and belief that

plaintiff has any water rights in or to the waters of said

Crow Creek or said Wiltz Ravine to the extent of five

hundred miners' inches, running water measure under a

four-inch pressure, or that it has any such right what-

ever. And denies that said alleged right of plaintiff is

the first or prior right to divert waters from said Crow

Creek and Wiltz Ravine, or that plaintiff has any such

right to divert any of such waters.

VII.

Defendant denies that plaintiff or its grantors, or

either of them, have been in either the notorious, con-

tinuous, exclusive, or adverse possession of said Altoona

or Boston ditches for more than five years next preced-

hw the alleged acts of said defendant as in Complaint al-
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legecl, or that it or its grantors bad or has been in

sucli possession for fifteen or for an}' number of years

whatever, or that it or its grantors has ever been in such

or any possession of the water riglits alleged in Com-

plaint to be appurtenant to said ditches, or to either of

them, for five or for fifteen j^ears, or for any time what-

ever. And denies that during all or any of said time

aforesaid plaintiff has paid all or any of the taxes, State,

county, or municipal, that have been levied or assessed

upon or against said property.

Denied that plaintiff has been in such possession of

said water rights, or that it has been using or appro-

priating said water rights for its own use and purposes,

or claiming the same adversely to all of the world during

said time aforesaid, or during any part or portion thereof,

or that plaintiff has at any of said times, or during any of

the times in Complaint mentioned, paid any of the taxes,

State, county, or municipal, which have been levied or

assessed upon said property.

VIII.

Defendant denies that while the said ditches in the

Complaint described were in the possession of plaintiff, or

on or about the 29th day of August, A. D. 1893, or at

any other time, the defendant, the Integral Quicksilver

Mining Company, by any of its oflScers, agents, or

employees, either wrongfully or unlawfully or against the

will of plaintiff, or without any right whatever, or that

they ever or at all, entered into, in, or upon said Crow

Creek and Wiltz Kavine and took possession of said Boston

Ditch, or that defendant ever took possession of said
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Boston Ditch at all except as herein stated. Denies

that they turned all of the water coming down to the

head of said Boston Ditch, or to said Boston Ditch

where it crosses Wiltz Ravine, or that the}^ turned

all or any of the water awa}' from said Altoona

Ditch, or that they conducted the same away from

plaintiff's mines or reduction works, except as herein

stated. Denies that plaintiff or its grantors were accus-

tom to use or had used any of the waters of Crow Creek

or Wiltz Ravine that flowed throuo-h said Boston Ditch

for any mines or reduction works, or for any other pur-

pose, for more than twelve 3'ears next before the com-

mencement of this action, if in fact plaintiff ever did use

any of such waters. Denies that defendant ousted or

ejected plaintiff from said Boston Ditch or from the

possession thereof, or deprived it of the possession

thereof for the reason that plaintiff was not and has not

been in the possession of said ditch or of any of the

water rights appurtenant thereto or connected therewith

for more than twelve 3'ears last past.

Defendant admits that it has appropriated the waters

of said Crow Creek and Wiltz Ravine that flow through

said Boston Ditch to its own use, and that it now does

so and was so doing at the time of the commencement

of this suit, and alleo-es that it had done so for more than

five years next before the commencement of this action,

but denies that it does so without right or wrongfully or

unlawfully. Admits that defendant still holds and with-

holds from the plaintiff the possession of the said Boston

Ditch and of the water rights connected therewith, but

denies that they withhold any of the other water rights
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in Complaint mentioned from plaintiff or from any other

person.

Denies that plaintiff is or was, or has been, injured by

an holding or withliolding of any ditch or water rights

from it by defendant in the sum of five thousand dollars,

or ill any sum or amount whatever.

IX.

Defendant admits that the value of said Boston Ditch

and of the water and water rights is two thousand dol-

lars, but denies that the same were wrongfully taken

possession of by or withheld by defendant from plaintiff".

X.

And for a farther answer herein defendant alleofes: that

defendant and its grantors have been ensfatjed in the busi-

ness of mining and retorting quicksilver in the county of

Trinity, State of California, for more than ten years last

past, next before the commencement of this suit, and de-

fendant further alleges upon its information and belief

that long prior to the year A. D. 1880 said Boston Ditch

and water rights connected therewith as in the Com-

plaint described were used in connection with the opera-

tion of certain mining claims situated in Trinity County,

State of California, and said water was diverted from

said streams and carried to said mines and mining claims

by means of said Boston Ditch, and said water, to the

amount of two hundred and fifty miners' inches, was so

diverted, appropriated and used in and about said mines

and mining claims. And defendant further avers upon

its information and belief that for two years,or thereabouts,

prior to the year A, D. 1880, to wit, in the year 1878, said
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u)ining claims, said Boston Ditch, and said water and

water rights were abandoned, and said water ceased to

flow through said ditch at the head thereof, and the said

ditch, dams", and everything connected therewith were per-

mitted to go to ruin and decay, and said ditch and said

water ceased to be used for any useful or beneficial purpose

whatever. That while said ditch and said water and said

water rights were so abandoned and were not being used

for any purpose whatever, defendant, its grantors'.and pre-

decessors in interest, entered into and upon said ditch, re-

paired the same, and appropriated the water of said

streams, Crow Creek and Wiltz Ravine, to the amount of

two hundred and fifty miners' inches, to the full capacity

of said ditch, and defendant, its grantors and predeces-

sors in interest, have thence hitherto up to this date, and

up to the date of the commencement of this action, have

been in the open, notorious, peaceable, continuous, and

uninterrupted possession of said Boston Ditch, and the

water and water rights connected therewith, as herein

described, and have ever since said time been using said

ditch, water, and water rights, under claim of right and

title thereto, against the world, for useful and beneficial

purposes, to wit, in the running and retorting of quick-

silver, and that defendant, its grantors and predecessors

in interest, have paid all the taxes. State, county, or mu-

nicipal, that have been levied or assessed upon said prop-

erty or upon any part or portion thereof

And for a further and separate answer herein defend-

ant alleges

:
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I.

That defendant is the owner of and entitled to the

possession of said Boston Ditch, and said water and water

rights appurtenant thereto and connected therewith, to

wit, 250 miners' inches of the waters of Crow Creek

and Wiltz Ravine to the fall capacity of said Boston

Ditch, and that defendant, its grantors and predecessors

in interest, have been in open, notorious, peaceable, con-

tinued, exclusive and uninterrupted possession of said

Boston Ditch, and the water and water rights connected

therewith, to wit, the waters of Crow Creek and of

Wiltz Ravine to the full capacity of said ditch, to wit:

two hundred and fifty miners' inches tliereof flowing

_

under a four-inch pressure, and have appropriated and

used the same under claim of right and title thereto ex-

clusive of any other right, to wit, for the purpose of

mining, for more than five years next before the com-

mencement of this action, and have ever since said time

paid all the taxes State, county or municipal that have

been levied upon said property.

And fDr further and separate answer defendant alleges

that long prior to the commencement of this action de-

fendant, its grantors and predecessors in interest, posted

in a conspicuous place upon said Crow Creek, to wit, at

the head of said Boston Ditch, and at the place where

said head of said ditch intersects the bank of said Crow

Creek, a certain notice in writinsf, statino":

" Water Location.

" Notice is hereby given that the undersigned claims

" the water flowing in this stream (Crow Creek) to the
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- extent of two hundred and fifty (250) inches, measured

" under a four-inch pressure.

'' The purpose for which I claim said water is for

- mining, miUing, and domestic purposes on Cinnabar

- Mountain between this notice and the confluence of the

" water of the east fork of Trinity River and the north

" fork of the east fork Trinity River.

" I intend to divert the water by means of a dam

- across Crow Creek, about three hundred feet from a

- lake and in a ditcli cut two feet wide on the bottom,

" three feet wide on top, and two feet in depth, on a

" crrade of one-half of one inch to the rod in length of

" ditch.

- I also claim the water of the Wilt Gulch at the point

" where this ditch hne crosses said Wilt Gulch, to keep

" up the head of water to the full head of two hundred

" and fifty inches in said ditch at this point. The said

" water to be used for the same purposes and at the same

- places as aforesaid stated in the claim of the water

" from Crow Creek.

"Located on the ground this 2nd day of May, 1892.

^'Alexander McCaw.

"Witness location:

" Louis N. Girard."

That at the time of the posting of said notice

no other person, persons, or corporations had posted

any notice claiming the right to appropriate any

of
^

the waters of said Crow Creek or Wiltz Ra-

vine under the provisions of title YIII of the

Civil Code of the State of California. That there-

after, to wit, on the 3rd day of May, A. D. 1892,
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the said defendant, its grantors and predecessors in inter-

est, caused said notice to be recorded in the records of

Trinity Count}', State of Cahforuia, in Book Xo. 1 of

Water Notices, at page 236,

And that ever since the posting and recording of said

notice, defendant, its grantors and predecessors in inter-

est, liave continued to use the water of said streams to

the full capacity of said Boston Ditch, to wit, to the

amount of two hundred and fifty miners' inches under a

four inch pressuie, for useful and beneficial purposes, to

wit, for the purpose of mining, retorting, and refining

quicksilver in the State of California.

And for a further and separate answer herein defend-

ant alleges that plaintiffs alleged cause of action is

barred by the provisions of section 318 of the Code of

Civil Procedure of the State of California.

And for a further and separate defense herein defen-

dant alleges that plaintiffs alleged cause of action is

barred by the provisions of section 319 of the Code of

Civil Procedure of the State of California.

And for a further answer herein defendant alleges that

jilaintiffs alleged cause of action is barred by the provi-

sions of section 325 of the Code of Civil Procedure of the

State of California, and by the provisions of subdivisions

" first " and " second " thereof.

And for a further and separate answer herein defend-

ant alleges that plaintift's alleged cause of action is

barred by the provisions of subdivision " 2 " of section

338 of the Code of Civil Procedure of the State of Cali-

fornia.

And for a further and separate answer herein defend-
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aut alleges that plaintiff's alleged cause of action is

barred by the provisions of section 323 of the Code of

Civil Procedure of the State of California, and by the

provisions of subdivisions " one," " two," " three," and

" four " thereof.

Wherefore, having fully answered, defendant asks to

be hence dismissed, and that plaintiff take nothing by

reason of this action, and that defendant have judgment

for its costs, and for all other and proper relief

REDDY, CAMPBELL & METSON,
Attorneys for Defendant.

State of California, |

City and County of San Francisco.
)

ss.

Alexander McCaw, being duly sworn, deposes and

says, that he is an officer of the Integral Quicksilver

Mining Company, defendant in the above-entitled ac-

tion, to wit. Superintendent and General Manager

thereof; that he has read the above and foregoing

answer, and knows the contents thereof; that the same

is true of his own knowledge, except as to the matters

which are therein stated on his information or belief,

and, as to those matters, that he believes it to be true.

Alexander McCaw.

Subscribed and sworn to before me this 10th day of

January, 1894.

. [seal] Chas. H. Phillips,

Notary Pubhc in and for the City and County of San

Francisco, State of California.



'oi Altoona Quichsiher Mining Co. 17

[Endorsed]: Due service of within Answer admitted

this 11th day of Jan., 1894. Cross, Hall, Ford & Kel-

ley, Attorneys for Plaintiff. Filed, January 11th, 1894.

W. J. Costii^an, Clerk.

United States of America.

Circuit Court of the United States, Ninth Judicial Circuit,

Northern District of California.

Altoona Quicksilver Mining Company

(a Corporation),

Plaintiff,

vs- )>No. 11872,

Integral Quicksilver Mining Company

(a Corporation),

Defendant,
j

Verdict.

We, the jury, find in favor of the plaintiff.

J. C. Johnson,

Foreman.

[Endorsed]: Filed October 5, 1895. W. J. Costi-

gan, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the United States Circuit Court, in and for the Northern

District of Californixi.

The Altoona Quicksilver Mining Com- ^

PANY (Corporation),
. . |

*

Plaintiff, i

vs. )>

The Integral Quicksilver Mining Com-

pany (a Corporation),
Defendant.

Judgment on Verdict.

This action came on regularly for trial on the 11th

day of September, A. D. 1895. The said parties ap-

peared by their attorneys, Messrs. Cross, Ford, Kelly &

Abbott, counsel for the plaintiff, and Messrs. Reddy,

Campbell & Metson, counsel for defendant. A jury of

twelve persons was regularly impaneled and sworn to

try said action. Witnesses on the part of the plaintiff and

defendant were sworn and examined, and documentary

evidence was introduced. During the trial of the cause

the counsel for the defendant formally stated in open

Court that the said defendant did not claim, and does

not claim, the Altoona Ditch, or any water right appur-

tenant to it. At the conclusion of the evidence the

counsel for the plaintiff formally withdrew all claim for

damages. After hearing the evidence, the arguments

of counsel, and instructions of the Court, the jury retired

to consider of their verdict, and subsequently returned

into Court with the verdict, signed by the foreman, and,
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bei no- called, answered to their names, and say, "We, the

jury, find in favor of the plaintiff."

Wherefore, by virtue of the law and by reason of the

premises aforesaid, it is ordered and adjudged that the

said plaintiff have and recover from the said defendant

the possession of the Boston Ditch described in the

Complaint in said action, and all rights appurtenant to

said Boston Ditch; taking water from Crow Creek and

runnino- thence across Wiltz Ravine (and taking^ the

water therefrom), and extending thence and therefrom

to the Altoona Quicksilver Mines, said ditch being sit-

uate in Cinnabar Mining District, Trinity County, Cali-

fornia, and the sum of ^STtW taxed as costs.

Entered October 5th, 1895.

W. J. COSTIGAN,
Clerk.

A true copy.

Attest : W. J. Costigan, Clerk.

In the Circuit Court of the United States, Ninth Judicial

Circuit, in and for the Northern District of California.

Altoona Quicksilver Mining Company \

(a Corporation), I

vs. > No. 11872.

Integral Quicksilver Mining Company

(a Corporation).

Certificate to Judgment Roll.

I, W. J. Costigan, Clerk of the Circuit Court of the

United States for the Ninth Judicial Circuit, 'Northern
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District of California, do hereby certify that the foreg'o^

h.g papers hereto annexed constitute the Judgment Roll

in the above-entitled action.

Attest my hand and the seal of said Circuit Court

this 5th day of October, 1895.

r 1 W. J. COSTIGAN,
[seal] Clerk.

[En^-. -l]: Judgment Roll Filed Oct. 5th, 1895.

W. J. Costigan, Clerk.

In the Clrc.lt Court of the United States, Ninth Ciradt,

Northern District of California.

Altooka Quicksilver Mining Company, )

Plaintiff, 1

vs. r

Integral Quicksilver Mining Company,
|

Defendant, j

Substitution of Attorney for Defendant.

E W McGraw, Esq.. is hereby substituted as attor-

ney 'for the defendant in the above-entitled action in

our place and stead.

Dated Oct. 14, 1895.
.^^or^xT

REDDY, CAMPBELL & METSON,

Attorneys for Defendant.

I hereby accept the substitution of myself as attorney

for the defendant in the above-entitled action m the

place and stead of Reddy, Campbell & Metson.

Dated November 4, 1895. ^ ^ MoGRAW.
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[Endorsed]: Filed Nov. 4, 1895. W. J. Costigan,

Clerk. By W. B. Beaizley, Deputy Clerk.

At a stated term, to wit, the July term. A D. 1895, of

the Circuit Court of the United States i
" America of

the Ninth Judicial Circuit, in and for the iw 'Vr-iern Dis-

trict of California, held at the courtroom in the City

and County of San Francisco, on Monday, the 4th day

of November, in the year of our Lord one thousand

eight hundred and ninety-five.

Present: The Honorable Joseph McKenna, Circuit

Judge.

Altoona Quicksilver Mining Co. "\

vs.
J>

No. 11,872.

Integral Quicksilver Mining Co. )

Order for Substitution of Attorney.

Upon motion of E. W. McGraw, Esq., attorney for

defendant, and upon filing substitution of attorney, it is

ordered that said E.W.McGraw, Esq., be and he hereby

is substituted as attorney for the defendant herein, in

place and stead of Messrs. Reddy, Campbell k Metson.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Altoona Quicksilver Mining Company,>^

Plaintiff,

vs.

Integral Quicksilver Mining Company,

Defendant.

Bill of Exceptions.

Be it remembered, that on September 12th, 1895, the

above-entitled cause came on for trial before the Court

and a jury duly impaneled.

The plaintiff, to sustain the issues on its part, offered

and read in evidence the deposition of A. W. Hawkett,

the evidence of which witness tended to prove : That

he was one of the parties who originally located what is

now known as the Altoona Quicksilver Mining Claim.

That he first went to the vicinity of the mine in 1871,

and prospected for cinnabar, which is the ore of quick-

silver. That he had two partners by the name of John

A. Lytle and James McKinley Crow. We went there

in 1871 and posted up the notice of location in 1872.

It was so posted that the elements would naturally

destroy it. We caused the notice to be recorded at

the County Clerk's office, Weaverville, where it was

customary to record milling notices in that county.

I believe the certified copy of the record shown

me to be a copy of the notice we posted. That
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Hawkett and liis co-locators contioued in possession of

the Altoona and Trinity clainis till August, 1875, and

in the mean time dug a ditch from Crow Creek to supply

their claims with water, wliich ditch was known by the

name of the Crow Creek Ditcli. That no other ditch

had been constructed in 1875. That the ditch was

built for the purpose of concentrating ore on the Altoona

ground. We needed the water to sluice out and concen-

trate the ore. We would have had to pack the ore eight

miles to work it unless we concentrated in at the mine,

and so we concentrated as closely as we could. That was

to gat the quicksilver out of the ore. That it was com-

pleted in the spring of 1875—May or Juno of that year.

I saw another ditch there when I was at the mine four

years ago. It had not been constructed and there was

no other ditch there, excepting the one we built when I

left there in 1875. When I left, the Crow Creek Ditcli

took all the water, and then we did not have enough to

sluice with. We made holes there and got rockers to

utilize the water in this way. It takes more water to

sluice with than it does to r-ock with. We were using

all of the water of the creek. We had the ditch dug, but

Chinamen did the digging. Mr. Lytle and myself paid

for it. The ditch was built to concentrate our ore and

work the ground on the Altoona claim. I think the

ditch was completed in May or June, 1875, and we con-

tinued to use the water from the ditch until we sold out

to Mr. Zellerbach, in August, 1875. That the ditch

he dug was about one and a half feet on the bottom,

two and a half feet on top, and about a foot and

a half deep. I often walked along the ditch when
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the water was running in it. The water ran about as

fast as a man would walk. That in that ditch there

would not be any water in the winter if there was much

snow there; from the spring it would last up to August

that year after the snow went off. That is the only

year I know about. That as long as the witness was

there the water in the Altoona Ditch was used on the

Altoona mine. That during the time he, witness, was

there, they used all the water that came down Crow

Creek to the head of the ditch. That the witness sold

out and left there in August, 1875.

Plaintiff then oftered in evidence the notice of loca-

tion of the Trinity mining claim by John A. Lytle, A.

W. Hawkett, and James McK. Crow, dated August 8th,

1872, and recorded in the office of the Recorder of Trin-

ity County, Cal., Aug. 15th, 1872, to the introduction of

which notice in evidence defendant objected, on the

oTound that the same was irrelevant, incompetent, and

immaterial.

The objection was overruled by the Court, to which

ruling of the Court defendant, by its counsel, then and

there duly excepted.

Also, by the same witness, plaintiff offered evidence

tending to prove: Crow left there in 1873. Mr,

Ljtle continued to work on the mine until I left. We

used the water all the time as long as I was there.

When there wasn't water enough to fill the ditch we

took all the water that came to the head of the ditch.

That after 1875 witness did not return to that vicinity

ao-ain until 1890. That at that time the ditch he built

looked about the same as it did when he built it. That
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the water flowing in Crow Creek was about the same as

when he was there previously. That at different sea-

sons of the year the waters of Crow Creek varied

from four or five hundred inches to a few inches. That

the capacity of the Crow Creek Ditch was about four

hundred inches. That the water of Crow Creek is low-

est in August and September.

Plaintiff" offered in evidence a deed dated August 1,

1873, from James McKinley Crow to John Gray, of

Crow's interest in the Trinity Mine, acknowledged the

same date, recorded in the County Recorder's office of

Trinity County, August 4, 1873. Also a deed from

John Gray to David McKay of the same interest, dated

August 2, 1873, acknowledged the same date, and re-

corded in the County Recorder s office of Trinity County,

August 4, 1 873. Also a deed of the same property from

David McKay to Fred H. Loring and Augustus. Runi-

feldt, dated September 23, 1874, acknowledged the same

date and recorded in the County Recorder's office of

Trinity County, September 28, 1874. Also a deed of the

same interest from Rumfeldt and Loring to A.W. Hawk-

ett and J. A. Lytle, dated October 5, 1874, and ac-

knowledged the same date, and recorded in the County

Records of Trinity County October 19, 1874. To each

of which conveyances defendant objected, on the ground

that the same were irrelevant, immaterial, and incompe-

tent; which objections were overruled by the Court; to

which rulino-s of the Court defendant, by its counsel,

duly excepted.

At ordinary stages of water *in Crow Creek there is

from about 1000 down to 100 miner's inches of water
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running in Crow Creek, When I left there in August,

1875, all of the water of Crow Creek was running into

the ditch. I think the ditch carried four or five hundred

inches. The water is the lowest in those mountain

streams in August and September. I remember the

condition of the water there, because we were short of

water at the mine and needed the water. That season

we sluiced there for awhile, whilst we had waiter enough

to sluice with and run the undercurrents.

Plaintiff next introduced as a witness Patrick Horan,

whose evidence tended to prove: I worked for the

Altoona Quicksilver Mining Company. At first I

worked for Mr. Hawkett and Mr. Lytle. That he

began work on the Altoona Mine about June, 1875, and

discontinued working there in the fall of 1879. That

he knew the Crow Creek Ditch, otherwise called the

Altoona Ditch. That it heads in Crow Creek. That

Wiltz Ravine empties into Crow Creek Ditch. That

Crow Creek Ditch took its water from Crow Creek and

Wiltz Ravine. That when he was there in 1875 there

was no other ditch out of Crow Creek or Wiltz Ravine.

That while he was there the water of the Crow Creek

Ditch was used on the Altoona Mine for concentrating

the ore, on retorts, for condensing, and for drinking pur-

poses. We run the water until it froze up in the ditch.

I tended the Crow Creek Ditch. It was also known as

the Altoona Ditch. It took water both from Crow

Creek and Wiltz Ravine. I did not know of any other

ditch taking^ water from Crow Creek or Wiltz Ravine in

1875. The Altoona Ditch was about two feet and a

half wide on the top, about 18 inches wide on the bottom,
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and about 18 inches deep. The Altoona Ditch took all

the water from Crow Ci^eek and Wiltz Ravine in low

stages. The concentrating was done by hydraulic

piping. We piped against the bank and cut the dirt

all away and washed it down into the sluices.

That he first knew about the Boston Ditch

in 1876. That the Boston Ditch headed at Wiltz

Ravine and runs along to tlie old Boston Mine, and ex-

tends on down three or four hundred yards—I don't

know the exact distance—to where we had a reservoir to

save the water in when the water got too scarce in the

fall of the year. Then we ran the water into the

Altoona Ditch so as to kee[) our pipe a going, and it was

used at the Altoona Mine. I helped dig that portion of

the Boston Ditch for the Altoona Quicksilver Mining

Company. As near as I can tell, that was in 187G. It

might have been a year or two earlier or later. That he

does not know the proportions of the ditch that runs

from Crow Creek to Wiltz Ravine. That whilst he was

there they ran the water from Boston Ditch first to a

reservoir, and then into the Altoona Ditch, so as to keep

the pipe agoing. That the Altoona Quicksilver Mining

Co. extended the Boston Ditch from the Boston Mine

down to the reservoir. That the Boston ditch was about

a foot in diameter on the bottom, and the water ran

three or four or five inches deep—small head. It took

all the water there was in Wiltz Ravine at that time at

the head of the ditch. That the upper or Boston Ditch

took the water higher up than the Altoona Ditch.

Wlien the Boston Ditch doesn't take the water fiom

Wiltz'Ravine or Crow Creek, the water empties into the
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Altoona Ditch. That he had used the water of tlie

Boston Ditch for piping one season before he left. Th.at

about July, 1876, witness built the extension of the Bos-

ton Ditch from the Boston Mine down to the reservoir.

That he used the water from the Boston Ditch the same

season.

That it was after the Boston Mine stopped that the

extension of the Boston Ditch was built. That while

the Boston Mine was worked, the water of the Boston

Ditch was used on that mine. That he did not use any

of the water out of the reservoir in 1877, 1878, or 1879.

The season of lowest water is from the niiddle to

the latter part of August, and tlie month of September.

That the witness visited and examined the ditches last

year, and that they are about the sanie size now as

when he knew them. There wasn't quite as much water

in the Boston Ditch then as when he knew it.

Plaintiff next offered the evidence of John A. Lytle,

tending to prove: That he was first in the Cinnabar

Mining District in 1872. In 1874 I posted a notice on

the Altoona Quicksilver Mining Claim, claiming that

claim for mining pur|X)ses. I caused a record of it to be

made in the county records of Trinity county, where it

Avas customary to record mining notices for that district

at that time. Witness is shown a certified copy from

the records of Trinity County, and testifies that he be-

lieves that to be a copy of the notice posted; that it was

made out by the United States Deputy Mineral Sur-

veyor, Mr. Lowden, on the ground, and that either the

witness posted it or Mr. Lowden posted it for him; that

it was done under the witness' orders and pay. After
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posting tliat notice we went to work on the two Altoona

claims, Mr. Hawkett and m3'self. The two locations are

adjoining. We worked on those two claims, the Trinity

claim and the Altoona claim, concentrating ore. Cinna-

bar had been discovered on both of the claims before the

locations were made. Hawkett and I discovered them.

We were w^orking together as partners. That while

we were working on the Altoona and Trinity

claims, we sfot water from the Crow Creek Ditch.

That tlie ditch was built by Hawkett and

himself. That the Crow Creek Ditch was built

by them in 1873 or 1874. That while the ditch

was used, it was used for concentrating cinnabar ores.

We first took the ores out of the mine, and then we

shoveled the ore into sluices, and by running the water

through them and wash away all the gangue and slimes,

and the cinnabar, like gold, being heavy, it settled in

the riffles, and then we would clean it up. We had two

lines of sluices side by side. We would concentrate it

from four or five per cent down to ninety per cent of

cinnabar. The sluices had a grade of 12 inches to 12

feet. That its water failed late in the year. That there

was scarcely any water in Crow Creek Ditch late in the

year, and none at all in winter. That in the spring of

the year, when the snow melts, they had more water in

Crow Creek than the ditches would carry; by the latter

part of August or the first of September we could get

only a few inches of water through the ditch. We could

use it there for a good man}^ purposes around the mine.

We used it on the condensers. There was water enough

for rocking at almost any season of the year. At almost
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any season of the year there could be water procured for

rocking. When the ditch was full of water the water

run about two and a half miles an hour.

That the witness in July, 1875, turned over the Al-

toona mines to M. Zellerbach. That the witness prac-

tically delivered possession to Zellerbach when he sold

out. After I left there in 1875, I went up there to

work for the Altoona Quicksilver Mining Company

ao-ain in the summer of 1888. I cleaned out the shaft and

retimbered it, retinibered the tunnel, graded around the

shaft for a hoisting works, burned a brick kiln, repaired

the roads, and did some other work. I went up there

about the first of August and worked until about the

first of October. Then we shut down the work, and I

left some men in charge of the mine, and they stayed

there all winter. I went there again the next March,

but only stayed two or three days. At that time I

found the gang of men there that opposed my working.

When I was there in 1888, I was superintendent, and

had 24 or 25 men working under me on these mines and

the brickyards and roads. All of that work referred to

the working of the mines. At that time I used what

little water there was for making brick to build a furnace

to reduce the quicksilver ores. That water came from

the Altoona Ditch. But there was very little water in

the ditch. We quit work in October, 1888, for want of

funds to go on with. When I went there in 1889 to

work I was employed for the Altoona Quicksilver Min-

ing Company by Mr. Zellerbach.- I took four or five

men with me for a starter. We- were there a week or

ten days. Then we got into trouble with some other
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men who represented the Altoona Company also. We

had a controversy, and I went to Weaverville about it.

They stopped some of our teams on the road loaded with

machinery. I went to Weaverville to invoke the au-

thority of the law. The attorneys there did not seem to

give me any encouragement about taking a hand in it,

and the amount of it was that it kind of flummuxed out.

While I was in Weaverville I heard there was an in-

junction out, but it was not served on me. I quit work

because I found an armed force of men there resisting my

working, and found that I had no support from the men

supposed to be the officers of the company, neither any

n)eans or advice or counsel, that seemed to have

any reason or sense about it, so I quit. I never

was there again except in June, 1893, I went

to examine the Central claim. Thatat the time the

Altoona or Crow Creek Ditch was built there was

no ditch taking water above the heading of that ditch.

We took the first water that was taken out of Crow

Creek, in the Altoona or Crow Creek Ditch. The Bos-

ton Ditch w^as built afterwards. We run water in the

Altoona Ditch long before the Boston Ditch had any

work commenced on it at all. In 1888, in August, we

could hardly get enough water out of those streams to

run our brickyard. They were not running the Boston

Mine or the Upper Ditch at all at that time. I think

we got from ten to fifteen inches. In March, April, and

May, when the snow is melting, there is a large amount

of water goes down that creek. We had water running

through the Altoona Ditch for a year before I left the

mine in 1875, When I went back to the mine in
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1888 it didn't look like a deserted mine, because

there was a man there working on the Miine, washing

and concentrating ore. The^^ were using the water out

of the ditch, and had been using water there. When I

got there Mr. Girard was working on the Altoona Mine.

I went up tlie ditch pretty near to its head. ' I went

alontr the ditch three or four times in 1888 and once in

1889. That tlie witness was not at the Altoona

Mines from 1875 to 1888. That he went back

there in 1888 to reopen the Altoona Mine. That

in 1888 the Boston Ditch from the north fork

of Crow Creek to Wiltz Ravine was all out of

repair. That in 1888 they were not running water

throu^rh the Boston Ditch to tlie Boston Mine while

I was there, but might be during that season. That

he thought there was no water in the ditch when

he was there from the Boston Mine to the Altoona

Mine. There might have been water there before

I got up there, but I didn't see it. That Butler was in

possession of the Boston Mine in 1888. That in 1888

there was an old ditch from the Boston Mine to the Al-

toona Mine, but there was no water in it. I crossed the

Boston Ditch once in 1888, and that was the latter part

of August. That it was in the latter part of August

when he was up there. That the Altoona Ditch was

built before the Boston Ditch.

In connection with the testimony ofthis witness, plaintiff

offered in evidence the Notice of Location of the Altoona

Mine, by John A. Lytle, September 26th, 1874, and re-

corded in the office of the Recorder of Trinity County,

October 15th, 1874, which was objected to by defendant
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as immaterial, irrelevant, and incompetent. Objection

was overruled by the Court, to which ruling of the

Court defendant, by its counsel, duly excepted.

Plaintiff offered in evidence a series of mesne convey-

ances : a deed from John A. Lytle to Philip W. Mc-

Cartliy of the undivided one-tenth of the Trinity Quick-

silver Mine, dated October 17, 1874, acknowledged the

same date, and recorded in the County Recorder's office

at Trinity County, October 23, 1874. A deed from

Lytle and McCarthy to Marks Zellerbach, dated July 1,

1875, of the undivided one-half of the Trinity claim, as

located by Hawkett, Crow, and Lytle, acknowledged

July 7, 1875, and recorded July 19, 1875, in the Record-

er's office of Trinity County. Also a deed from A. W.

Hawkett to Mark Zellerbach, dated August 13, 1875,

acknowledged the same date, and recorded in the county

records of Trinity County, August 16, 1875, which deed

purports to convey one-half of the Altoona Mine, one-

half of the Trinity Mine, and one-half of the ('row Creek

Ditch. Also deed from Lytle, Hawkett, and McCarthy

to Zellerbach, dated September 8, 1875, acknowledged

the same date, and recorded September 24, 1875, pur-

porting to convey the Altoona claim, the Trinity claim,

and the Crow Creek Ditch and water rights, to each of

which said conveyances defendant, by its counsel, ob-

jected, on the ground that it w^as immaterial, irrelevant,

and incompetent. The objections were overruled by the

Court, to which ruling of the Court defendant, by its

counsel, duly excepted.

Plaintiff offered in evidence the Articles of Incorpora-

tion of the Altoona Quicksilver Mining Company, dated
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Auo-ust 24, 1875, duly filed in the County Clerk's office

of Trinity County, and in tlie office of the Secretary of

State of the State of California ; also the certificate of

incorporation of the plaintiff, duly certified by the Secre-

tary of State, and dated September 23, 1875. Also a

deed from M. Zellerbach to plaintiff, dated August 13,

i875,and acknowledged September 26 of the same year.

Plaintiff' recalled Patrick Horan, whose evidence

tended to prove: That he had made a mistake in his

former testimony; and that it was in 1878 that he used

the water out of the Boston Ditch. I piped and con-

centrated there altogether for three years, all but in the

winter, when I could not use the ditch from snow and

frost.

Plaintiff* then offered the testimony of J. M. Cleaves,

which tended to prove: That he is a competent and

qualified surveyor and civil engineer. That he knew the

Altoona and Trinity quicksilver mines of Trinity

County, California. That he knew the Boston Ditch

and the Altoona Ditch. That he had made a survey of

them in August, 1895, and platted the result of the sur-

veys. (Witness presented a map of the surveys, copy of

which is herewith filed and marked Exhibit 1.) That

this map correctly represented the result of his surveys.

[Maj) Exhibit 1. See end of this Record.]

Plaintiff next offered the testimony of W. B. Little-

field, which tended to prove: That he knew the Altoona

Quicksilver Mines in Trinity County. That he first

went to those mines in the. fall of 1875 for the purpose

of selling cattle. That he saw a ditch with water run-
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ning in it near the mine. That he went there to hve in

January, 1876. There were workino- the Altoona Mine

at that time. That he Hved between the Altoona Mine

and the Boston Mine. That there was a ditch below

liis house running out of Crow Creek to tlie Altoona

Mine. That he kept a boarding-house and saloon That

he lived there one season, and then moved his house

down to the Altoona Mine, and remained there until

1879. That while he was there water was running in

the Altoona Ditch the ditch was generally about two-

thirds full. That he knew the Boston Ditch, coming

from Wiltz Guich directly above the Boston Mine, and

also from Crow Creek to Wiltz Gulch. That this ditch

was above the Altoona Ditch—up the mountain.

That it was a pretty rough country—mountains and

brush—pretty steep mountains. That he was fre-

quently up Crow Creek. That he saw the water run-

ning in the Boston Ditch, That he knew of a reservoir

that was built while he was there, two or three hun-

dred yards above the Altoona Ditch, between the Boston

Ditch and the Altoona Ditch. That the reservoir was

below the Boston Ditch. From the reservoir the coun-

try slopes southeast towards the Altoona Mine. That

the water for the reservoir came from the Boston Ditch,

the upper ditch, and went from that reservoir into the

lower, Altoona Ditch. That while w^itness was there

the extension of the Boston Ditch from the Boston Mine

to the reservoir was made. That while he was there an-

other ditch was dug out of the reservoir leading around

to the western slope of the hill, north of the Altoona

Mine, quite a ways above the lower ditch. That that
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ditch was built after the Boston Mine closed clown. That

from that part of the ditch, while witness was there, they

used water at the Altoona Mine from both ditches and

for different purposes, for concentrating ore and for hv-

draulicing, the same as in a gold mine. The hill was

pretty steep from the Bostcni Ditch down to the mine—

I think a slope of about 45 degrees-and the water ran

through a pipe. I think it was a six-inch galvanized

iron pipe, about four hundred feet long. It had a pres-

sure of 140 or 150 feet. The water went onto the bank

and washed everything into- the flume. Of the three

years that I was there, there was one winter that no

water was running in the ditches for two or three months,

on account of the deep snow. They first extended the

Boston Ditch to the reservoir, and then dug another ditch

from just below where it emptied out of the reservoir,

and led it around onto the western slope of the hill,

and used the water from that ditch for hydraulic-

ing and concentrating the ore. The Altoona Ditch

carried the water onto the southern slope of

the divide, and from the Boston Ditch you could take it

on to the north slope. When they had extended the

Boston Ditch they took the water over onto that side of

the divide. They used it on the Trinity claim and also

on another claim. That a man by the name of Loring

used it. I think he rented that water part of one season.

I do not know how long. Maybe two seasons, I am

not positive. He rented it from the Altoona Company.

That he had a good hydraulic head, and the water came

out of the Boston Ditch. .
They had a pipe hne from the

upper ditch, and the pipe line was about one hundred
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yards from my house. They used the water up to about

a nioutli before I left. That lie thinks they used the

water from the upper ditch for two seasons while he

was there on the Trinitv claim and on the Lorino- claim.

That the Altoona Company built the extension of the

Boston ditch from the Boston ]\[ine to the reservoir.

That witness left there in December, 1879. That he

was not positive, but did not think the Boston Ditch was

used in the year 1879. He was foreman of the mine

part of two yeais. That when he first went to that

vicinity the Boston Mine was usinir the water from the

Boston Ditch, for sluicing on the Boston Mine. He was

pretty positive that the Boston Mine shut down in 187G.

Mr. Butler miijjht have mined some on the Boston after

that while I was there. That while I was there Mr.

Horan had charge of a gang of Chinamen working for

the Altoona Company and piping on the Altoona claim

side; that is on the southerly side. That witness was

back in that locality the year before the trial of the suit.

I went along both ditches at that time. The lower

ditch was about the same size as when I was there, but

wasn't in as good condition. There was water running

in the ditch at that time, but it was not near full. They

were putting up buildings and machinery at the Altoona

Mine. Mr. Horan was with me. I saw the Boston

Ditch from Wiltz Gulch down to where it empties into

the reservoir for the Altoona Mine ; the reservoir near

where my house first stood. The Boston Ditch was in

retty good condition except the lower part of it. That

the h)wer part of the Boston Ditch, where it enters into

the reservoir, was in bad condition—pretty well filled up.
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I do not think that it would carry water if water was

turned into it. There were some places where it had

been washed out, and I think it would let tlie water out.

That Boston Ditch is built on the side of a pretty steep

mountain, about 45 degrees, but horn the Boston Mine to

the reservoir it is not quite so steep. There' is timber all

along the ditch. The side of the mountain is pretty

rocky on the surface, broken rock laying loose over the

surface. When there is a heavy snow and the snow goes

off with the rain it washed the country up considerably,

and sometimes there are slides that will tear a ditch all

to pieces. Wlien the ditch was about two-thirds full the

water ran about half as fa.st as a man would walk, or a

little faster. If it was full it would run as fast again.

When I spoke of the Boston Ditch being somewhat filled

up, the filling was with dirt from the upper bank of the

ditch, and leaves and pine boughs and one thing and

another. I think that the extension of the Boston Ditch

from the Boston Mine to the reservoir was built in the

summer or fall of 1 876. I am not positive. I am pretty

sure that the Altoona Company ran water in the Boston

Ditch in 1876, and also that they ran water in it the

next year, in 1877. That they used w^ater from the

Boston Ditch and reservoir for hydraulicing on the

Trinity claim in 1876. That they used it probably for

two seasons—1876 and 1877, and perhaps in 1878. They

used it on the Trinity claim two or three years, and then

they used it on the Loring claim afterwards. I rather

think that there was no water in the reservoir in 1879.

I was there once in 1885, and at that time crossed the

ditch in the vicinity of the reservoir. I don't recollect
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seeing any water in the ditch or reservoir at that time.

I think I would remember it if there had been. That

in 1895, when I was at the mine, there was not more

than three or four miner's inches of water in the Boston

Ditch ; that water came from the Wiltz Gulch. The

ditch from the Boston Mine up was in very f\\ir condi-

tion. That the Boston Mine was closed down in 1876,

and was not afterwards worked by the Boston Company.

That the ditch from the reservoir was not completed

until after they closed down the Boston Mine. That

witness was there last year, and the Boston Ditch below

the Boston Mine was in bad condition, pretty well filled

up, and would not carry water.

The plaintiff next introduced the testimony of M. D.

Butler, which tended to show: That the witness knew

the Altoona Quicksilver Mini no- Company's proper-

ties, the Boston Mine, the Boston Ditch, and the

Altoona Ditch. That he was the original claimant

of the Boston Mine. That he -thinks the Altoona

Ditch was dug in 1875. That he commenced to build

the Boston Ditch in 1875, together with his partner, Mr.

C. Worland, for the purpose of conveying water to the

Boston Mine to concentrate cinnabar ore. That the

ditch was completed by the Boston Cinnabar Mining

Company, which had previously been incorporated.

Here plaintifl' introduces in evidence the articles of

incorporation of the Boston Cinnabar Mining Company,

bearing date July 27, A. D. 1875; also the certificate of

incorporation of the same company, dated July 30,

1875. That at the time when the Boston Ditch was

commenced the witness and his partner were in posses-
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sion of the Boston Mine. Tliat they conveyed the

Boston Mine to the Boston Cinnabar Mining Co., a cor-

poration, August 3d, 1875, and thereupon delivered

possession to the Boston Cinnabar Mining Company,

and that after the deed was made the Boston Mine was

in the possession of the Boston Cinnabar Alining Co.

That thereafter the Boston Cinnabar Mining Co. con-

structed the greater part of the Boston Ditch and com-

pleted it. That there were two ditches, one coming out

of Crow Creek from away u[) in the mountains, empty-

ino- into Wiltz Gulch, another lower down, nearly

parallel to the Altoona Ditch, and further up the moun-

tain, conveying the water from Wiltz Gulch and running

it around to the Boston Mine. That the Boston Com-

pany took the ditch from the Boston Mine t(j perhaps a

quarter of a mile of the Altoona and dropped it down

into the reservoir which they dug on the flat, from

which they ran a ditch above the Altoona Ditch, to

brino- the water onto the Trinity claim on the other

side of the ridge. That this extension of the ditch was

completed in 1876 or 1877. That the Boston Cinnabar

Company used the water of the Boston Ditch for sluic-

ing out cinnabar on the Boston Mine.

At this point counsel for plaintiff' offered in evidence

the deed dated August 16th, 1877, by which the Bos-

ton Cinnabar Mining Company conveys to the Altoona

Quicksilver Mining Company, in consideration of five

hundred dollars, that certain ditch situated in Trinity

County, State of California, commencing at the Crow

Creek, and running thence to the Wiltz Ravine,and thence
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to the mining property of the party of the first part, to

wit, the Boston Cinnabar Mining Co., the same being

one and a lialf miles h:)ng, more or less, and known as

the Boston Cinnabar Mining Company's Ditch, which

deed was duly acknowledged August 16, 1877, and re-

corded in the county records of Trinity County, August

20, 1877.

The deed was objected to by defendant on the ground

that it was void, as it appeared that it was made after

the grantor had ceased to use the water. The objection

was overruled and deed admitted in evidence, to which

ruling of the Court, defendant, by counsel then and

there duly excepted.

Plaintiff further offered testimony by the same wit-

ness, M. D. Butler, tending to prove: That the Boston

Mine was abandoned, and long after August, 1877, relo-

cated by him. That witness was manager of the Al-

toona Mining Co. from May, 1889, to June, 1894, and

superintendent there at the mines. That in 1885 or

1886 the witness used water from the Boston Ditch, to

concentrate ore on the Boston Mine, after the reloca-

tion of that mine by him. That Mr. Charles Allen-

berg was the Secretary and Manager of tlie Altoona

Quicksilver Mining Company.

At this point plaintiff identified by the witness the

letter hereinbelow copied as one received by him shortly

after it was written, and offered it in evidence. Counsel

for defendant objected, on the ground that the same was

immaterial, irrelevant, and incompetent. Objection over-

ruled by the Court, to which ruling of the Court defend-

ant, by its counsel, then and there duly excepted.
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The letter was then read in evidence as follows:

"Jan. 10th, 1889.

" Mr. M. D. Butler, Cinnabar:

•' Dear Sir: The Altoona Quicksilver Mining Com-

** pany hereby grants you permission to use the water

" out of the ditches belonging to the above-mentioned

" company this spring, and until such a time as the com-

" pany shall have use for the same, due notice of which

" you will receive from the undersigned. In considera-

" tion therefor, you agree to keep the ditches in good

" order and repair without any charge to this com-

" pany. Please give me in writing your concurrence

** thereto.

"Yours truly,
" Charles Allenberg,

** Secretary Altoona Quicksilver Mining Company."

Plaintiff next identified by the witness the letters

hereinbelow copied as one written and mailed by him at

the date thereof and received by Allenberg shortly after,

and offered it in evidence. Counsel for defendant ob-

jected, on the ground that it is immaterial, irrelevant,

and incompetent. Objection overruled, to which ruling

of the Court defendant, by its counsel, duly excepted.

The letter was then read in evidence, as folft^ws:

'* Cinnabar Mining Dist,,

*' Trinity Co., Jany. 29, '89.

" Chas. Allenberg, Esq.:

''Dear Sir: I am in receipt of yours of 22nd inst., en-

*' closing permit to use water out of ditches belonging to
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" Altoona Quicksilver ]\Iiiiing Company, and in consid-

*' eration I agree to keep said ditches in good order and

** repair at my own expense, and keep possession of same

*^ for said company subject to your order.

" Yours truly,
" M, D. Bftler."

Plaintiff further offered testimony by the same witness

tending to prove: That after the date of said agreement

made in 1889 witness sluiced for ore on the Loring

claim for one season with water used from the Altoona

Ditch. That no water came to the Altoona Ditch from

the Boston Ditch at that time in 1889. That in 1890

the witness sluiced for the Altoona Company on the

Trinity claim, using water from the Altoona Ditch.

That the witness never saw an}' pipe line on the

Boston Ditch or from the Boston Ditch down to

the Trinity. I was not in camp during its use, if it

was used there. I saw where it evidently had been

used, but I \vas not there when it was in use. That

in 1891 witness used the water of the Altoona Ditch

for sluicino- on the Trinity cl^im for the Altoona

Compan}^ We were taking the cinnabar out of the

rich veins on the Altoona mines, and concentrating- that

ore by the use of this water through a tunnel and sluice

boxes, catchino- the coarse cinnabar in the ravine and

boxes, and the fine cinnabar on tables covered with Brus-

sels carpet. We applied the water under hydraulic pres-

sure—whatever pressure we could get. Early in the

season we could not take all of the water. There would

be more in the stream than the ditch would carry. Later
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in the season we would take all that we could get. The

Altoona Ditch was about eighteen inches wide on the

bottom, twice that on the top, and eighteen inclies to

two feet deep. That in 189o'and 1891 he was operating

for the Altoona Quicksilver Mining Co., and was their

o-eneral uiana^'^er and superintendent up there. That the

work done on the Loring claim was done with water

from the Altoona Ditch. I was not there at the time,

I only saw what had been done. That about three-

fourths of an acre has l)een sluiced off the Trinity and

Altoona claims. That up to the time witness left, the

ledge had been worked to the depth of 120 feet, and

there was 800 or 900 feet of tunnel in hard rock.

Question by Plaintiff. Do you know how much ore

had been taken out of that mine up to the time that

you left 1

Objected to by defendant as immaterial, irrevelant,

and incompetent. Objection overruled ; to which ruling

of the Court defendant, by its counsel, duly excepted.

Answer. About 12,000 flasks of quicksilver from the

Altoona and Trinity claims. A flask of quicksilver is

76| pounds.

Question by Plaintift^. Do you know what the value

of quicksilver has been during those times?

Objected to by defendant as immaterial, irrelevant,

and incompetent. Objection overruled by the Court; to

which ruling defendant, by its counsel, duly excepted.

Answer. At one time SI 15.00 a flask, and from that

down to $45.00.

Witness stated he had often been in the Altoona Mine

and Tunnel
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Question by Plaintiff. State whether or not the ore

body appears on the bottom of the tunnel ?

Objected to by defendant as immaterial, irrelevant, and

incompetent. Objection overruled; to which ruling of

the Court defendant, by its counsel, duly excepted.

Answer. It does for nearly 600 feet.

Question by Plaintiff. How wide is that ore body?

Objected to by defendant as immaterial, irrelevant and

incompetent. Objection overruled ; to which ruling of

the Court defendant duly excepted.

Answer. It varies from 4 feet to 22^; that was

apparent in the bottom of the tunnel, right through

there, and all of the work had been done above the level

of the tunnel.

Witness further gave evidence tending to prove: That

the witness sluiced" on the Boston Mine in 1886 and 1887

with water from the Boston Ditch. I relocated the Bos-

ton Mine, September 10, 1885, and it was after that that

I used the water.

Question by Plaintiff. Did you have any controversy

with the superintendent of the Altoona Company about

your right to use that water?

Objected to by defendant as immaterial, irrelevant and

incompetent. Objection overruled; to which ruling of

the Court defendant, by its counsel, duly excepted.

Answer. I did; wnth Louis Girard (who was the

representative of the Altoona Quicksilver Mining Com-

pany of the ground), about the use of the ditch and

water.

Question by Plaintiff. What did he say to you about

it?
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Same objection, ruling, and exception.

Answer. He came on the ditch and told me I must

stop using the water of the ditch; that it was the prop-

erty of the Altoona Company.

The witness further gave evidence tending to prove:

That the witness first went to Cinnabar Mining District

in 1873 or 1874. That there were no fences or enclos-

ures anywhere in the district at that time. That so far

as appearances went, no land had been taken up except

for mining purposes. That the district is about 4500

feet above the level of the ocean. That there were no

inhabitants in the country except prospectors. That in

the year 1886 witness concentrated ore on the Boston

mine with water from the Boston Ditch. That they

took all the water the ditch would carry. The water

came from Wiltz Gulch and Crow Creek. That they

commenced about March 12th and continued as long as

the water lasted—perhaps about three months. That

in 1887 he did the same; in 1888 the same. That he

used the water a short time in the year 1889, until

in April, on the Boston Mine. That in 1889 the witness

had possession of the Altoona Ditch by consent of Mr.

Allenberg, secretary of the plaintiff. That he used the

water from the Altoona Ditch on the Altoona claim

concentrating the ore. That in 1890 witness used water

from the Altoona Ditch on the Altoona Claim; also in

1891 and 1892, concentrating ore. That in 1892 water

was turned into the Boston Ditch, above the Altoona

Ditch, by Professor McCaw or his employee. That

McCaw was at that time president of the corporation

defendant. That water was turned into the Boston
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Ditcli by the McCaws, and a notice posted by the In-

tegral Mining Co. claiming the water. That the McCaws

cleaned the ditch and took the water to the Inteofral

Mine, and used it at their furnace and at the cook-house

at the Boston Mine. Tlie corporation was the Integral,

but the mine always went by the name of the Boston.

The Integral Company took possession of the Boston

Mine some time in 1891 or 1892. The taking of the

water in the Boston Ditch reduced the flow of the water

in the Altoona Ditch. It lessened the flow materially.

That the taking of the water through the Boston Ditch

that year did not interfere with the Altoona Co.Jiaving

all the water it needed through the Altoona Ditch.

That the defendant took possession of tlie Boston Mine

sometime in 1891 or 1892. That witness turned the

water out of the Boston Ditcli so that it would go down

to the liead of the Altoona Ditch, for the purpose of

keeping the water running continuously at the Altoona

Mine, on August 9, 1892, and posted a notice that tlie

Altoona Company claimed the ditch and water right, and

forbidding any person trespassing upon those properties,

and also about tlie 17th of August. I needed all of the

water at those times for use on the Altoona Mine. That

two days after the witness turned the water out of the

Boston Ditch the McCaws turned it back into the Boston

Ditch again. That they continued to use it afterwards

that season at. the Boston Mine.

Question by Plaintifi": What happened after that be-

tween you and any officer of the Integral Company,

and what conversations occurred between you and any
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officer of the Integral Company with regard to .the use

of this water, if any?

Answer. I met Professor McCaw on the trail one

day. He was going out to the railroad and I was

coming in. He protested against my interfering with

the water; and warned me that if I continued that in-

terference his gang would string me up.

Counsel for defendant moved to strike the answer

of the witness out, because it had nothing to do with

the case.

The motion was denied by the Court; to which rul-

ing of the Court the defendant, by its counsel, duly

excejtted.

The witness further gave evidence tending to prove:

That the witness in turning the water ofF was acting as

agent for the Altoona Co. That prior to January, 1889,

wlen witness was using water out of the Boston Ditch,

Girard, superintendent of the Altoona Co., came up and

turned it o&, and notified him thut it was property of the

Altoona Co., and that witness could use it only by per-

mit. That the witness made some sort of a compromise

with Girard by which the Altoona Company, which Mr.

Girard was representing, would allow us to use the

water, and continued to use the water. That

during the years 1886 and 1887 and 1888 he

was frequently in San Francisco, and saw Mr. Allen-

berg at his office, and conversed with him about the

ditches, but could not repeat the conversation.

That the Boston Co. completed the Boston Ditch to the

Boston Mine only. That the Boston Mine lies just above

the present furnaces of the defendant. That the Boston
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Ditch was constructed from the Boston Mine by the Al-

toona QuicksilverMining Co., first to are-^ervoir and thence

to a point above the Altoona and Trinity mines. That

he made a mistake when he testified that the Boston

Company constructed any portion of the ditch below the

Boston Mine. That the Boston Company constructed

the ditch only down to the Boston Mine, to the

vicinity of the present works of the Integral Com-

pany; that from there on the ditch was constructed

by Mr. Lawrence, representing the Altoona Quicksilver

Mining Company, first to a reservoir, and then continued

around to the Altoona and Trinity mines, and dropped

down on to the Trinity claim, owned by the Altoona

Quicksilver Mining Company, and the claim below.

In 1886 or 1887 the witness used the water from the

Boston Ditch also on the Dolliffe mines, which has also

been called the Ruby and El Madre, his son, Mr. Tich-

enor, and Mr. Robertson, and himself having gotten per-

mission from Mr. Allenbery to use the Altoona Ditch,

and take the water for that purpose. We worked one year,

as long as the water continued sufficient to mine with.

We were mining by the hydraulic method. That the

witness never saw the water running in the extension of

the ditch. That in 1888 or 1889 witness used water

from the Altoona Ditch on what was known as the Loring

or Ruby claim. Witness having been shown a letter,

and identified the same as in his handwriting, and

having stated that he wrote the letter at about the time

the letter bore date, says: That it was about the 1st of

August, 1889, when witness ceased to use the water of

the Boston Ditch on the Boston Mine. That it was
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about August 9th, 1892, that witness turned the water

out of the Boston Ditch. Witness, at the time he

turned the water out, posted notices that the Altoona

Company claimed the ditch and water right, which no-

tices very shortly afterwards disappeared. That witness

turned the water out of the Boston Ditch the second

time about August l7, 1892, because he wanted to keep

the water running in the Altoona Ditch; because if I

discontinued the water I never could get it around again

until rains came.

On cross-examination of the witness, defendant elicited

evidence tending to prove : I think that the Boston

Mine was abandoned by the Boston Co. in 187G. I was

back there a number of subsequent years. I do not re-

member whether I was there in 1877 or 1878. I am

sure I was back there in 1882. That prior to its

abandonment, it was probably worked for about three

years. That in about 1882 the witness relocated the

Boston Claim. That the water from the ditches would

usually flow until in August or September. That it

would fail in the upper, or Boston, ditch before it would

fail in the Altoona Ditch. That from 1882 to 1892,

witness was faniiliar with that portion of the Boston

Ditch extending from the Boston Mine to the reservoir.

That during that period no water flowed through the

ditch from the Boston Mine to the reservoir, to his

knowledge. He could not say positively that it was

in 1876 that the Boston Mine was abandoned. That

witness conveyed the Boston Mine to the McCaws,

from whom the Integral Company derives title. That

from the time he relocated the Boston Mine, he
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was there coiitinuousl}" until he made the conveyance,

which must have been three or four years. That the

Boston Mine was not worked from 1876 to 1882, to his

knowledge. That from the time of the reh)cation by

witness of the Boston Mine no one ever interfered with

his possession of it. That after he relocated the Boston

Mine he was there continually until he conveyed it to

McCaw, That in 1889 witness moved over to the Al-

toona Mine as manager for plaintiff. That in 1892 the

Boston Ditch between the Boston Mine and the Altoona

reservoir was filled up with gravel, sand, rocks and trees,

more or less, and was not in a condition to run water.

That it was not in condition to run water in 1882, when

witness relocated the Boston Mine, nor was that })ortion

of the ditch between tlie Boston Mine and the reservoir

in condition to conduct water in an\^ year between 1882

and 1892. That in 1882, when witness relocated the

Boston Mine, the Boston Ditch from Wiltz Gulch to the

Boston Mine was in a similar condition to the other part

-of it ; it had to be cleaned out to run water through it.

That from 1882 to 1886 no water ran througli the Bos-

ton Ditch except that used by witness on the Boston

Mine. That witness used the water in hydraulicing in

18fe6, 1887, 1888, and a portion of 1889. That he did

not use any water between 1882 and 1886. That the

portion of the ditch that extended from Crow Creek to

Wiltz Gulch was commenced by witness in 1875 and it

was finished the next season. That about 100 or 150

yards from where that ditch heads out of Crow Creek it

runs around the brow of a hill ; it was carried through a

ilume ; from 1882 to 1886 there was no flume there

—
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it was broken down. That in 1886 witness repaired

the flame. That the flume was made of three planks,

twelve inches wide. That the witness turned the water

out of the Boston Ditch in 1892, because he was instructed

to turn it out, not because they had any use for the water

at the Altoona Mine at that particular time. That in

1886, when witness cleaned out and repaired the Boston

Ditch, it had not been used for a great many years.

That lince 1889 there has been a change in the method

of workincr ore in the Cinnabar District. That since then

they have adopted furnaces. That the witness never

used any water on the Trinity claim or the Altoona

claim from the Boston Ditcli. That the defendant used

the water of the Boston Ditch at its furnaces. That it

requires only a few inches of water for that purpose.

That when witness started in to use the water of the

Boston Ditch, and Mr. Girard objected to it, no one else

was using the water. That when Mr. McCaw started

in to use" the water, and witness turned it off", no one

else was using the water from the Boston Ditch. I am

not sure whether it was in 1882 or 1883 that I went

back there. That from 1886 to 1892 the Altoona Com-

pany had made no use of the water through the Boston

Ditch for their own benefit. They worked the Altoona

Mines by the hydrauUc process until I left there, and I

have not been there since. That a map produced by

the defendant of the Cinnaber Mining District, Town-

ship 38 North, Range 6 West, Mount Diablo meridian,

Trinity County, is, in the opinion of the witness, rea-

sonably correct. The witness pointed out on the map

the location of Crow Creek, the Boston Ditch, the reser^
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voir, and stated that the h^cation of the Boston Ditch

below the reservoir on the map was incorrect. Witness

examined the mining chiims as laid down on the map,

and stated that they were laid down about right. He
thought they were quite correct as laid down. That the

map presented a very good outline of the country.

(Copy of said map is herewith filed, marked Ex-

hibit 2.)-

[il/(/j) Exhibit "i?." See end of this Record.']

Witness, on cross-examination, gave further evidence

tending to [)rove: That there never was any place

where the waters of the Boston Ditch, after leaving the

Boston Mine, ran down into the Altoona Ditch. That

witness was on the Boston Ditch between 1889 and 1892,

and it was then in very good condition; in reasonably

good condition.

I did not see them use the water from the Boston

Ditch on the Loring Claim, but when I went back there

in 1883 I could see that they had been using the water

from the Boston Ditch on the Loring Claim, They

could not have dune the work on the Loring Claim

which had been done unless they used the water from

both ditches. I only know that they used the water on

the Lorino- Claim from the Boston Ditch from the

appearances. That before the witness started in to

use the water on the Boston Mine when he said Mr.

Girard registered an objection, no one else was using

the water through the Boston Ditch. The water w^as

beino^ used through the Boston Ditch on the Boston

Mine up to 1876 or 1877. When I attempted to use
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the water in 188C, I was stopped by Mr. Girard, who

said the Altoona people claimed tlie water. I then

obtained from the.n a right to use first the Boston

Ditch and afterwards, in 1889, the right to use hoth

ditches. I then used the water fronr tlie Boston

Ditch in 1886, 1887. 1888, and 1889. In 1892, when

McCaw put up his notice and started in to use the water,

I actin<T for the Altoona Company, put up a pro-

test When I went there in '86 they were usuig the

water through the Altoona Ditch. They worked two

or three seasons concentrating, and they were runnmg

water through the Altoona Ditch all the time, to the

b"st of my reuiembrance. In hydraulicing we used a

pipe with an elevated reservoir, so that it gives force to

the water to cut away the bank. In sluicing we run the

water over the ground and pick our ground out that we

wish to co,>vey away by the force of the water. In

working the Altoona Claims we hydrauhoed them all.

I am not aware that they hydrauliced any more. In

usin.. a furnace they do not hydraulic or ground slu.ee.

How much water would be required to run the furnaces

depends upon whether they hoist with water or with

steam and I don't know how much water is reqmred on

the furnaces themselves. We had not got to using the

water to hoist with when I lelt the mine. There >s suf-

ficient water there for water power for hoistmg works

certain seasons of the year. By piping the water it

„no-ht be sufficient for that purpose all the year around

Defendant's counsel shows the witness a letter dated

Auc^ust 9, 1882, and reads from it as follows, sa.d letter

beino- written by the witness to Mr. AUenberg: " This
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A. M. turned all of the water out of the Boston Ditch

and posted notices. McCaw is not here. Go to con-

centrating on Thursday morning, and must have all the

water." And witness states that as far as he knows that

letter was all true. Any water which they take in the

Boston Ditch during low stages interferes with the water

of the Altoona Ditch.

On redirect examination plaintifl' elicited testimony

from witness tending to prove: That it was in 1883 that

he relocated the Boston Mine, instead of 1882, and that

it was about the last of July, 1883, when he returned to

the Cinnabar District (instead of 1882), after leaving

there in 1877, and between those years he was only in

there once, and that that would affect his testimony

about the water not running in the Boston Ditch in 1882,

for he didn't know anything about it until he returned

there. It would also change the witness' testimony

with regard to his havin«jf been at the Boston Mine con-

tinuously from 1882; that after he relocated the Boston

Mine he was away from there at different times two

months or a month at a time, attending to his mining-

interests at French Gulch; also that the date when the

Boston Mine was abandoned was 1877 instead of 1876.

Witness makes this correction after being shown the

deed from himself and Worland and wife to the Boston

Cinnabar Mining Company, dated August 7, 1875, and

testifies that the Boston Mine was worked two summer

seasons after that deed was made.

By witness F. H. Loring, plaintiff elicited facts tend-

ing to prove : That he first knew the Cinnabar Mining

District in Trinity County in 1873. That he knew the
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Altooua and Trinity quicksilver mining claims; they were

called the Altooiia Mine. That he knew the Altoona

quicksilver mining property from 1873 to 1885. That

in 1881 there were two ditches in the vicinity of the

Altoona Mine, the upper and the lower ditch: the upper

ditch covered the ground on each side of the divide; the

lower ditch covered the ground on the Altoona side only.

That by the divide the witness meant the divide between

the North Fork and the East Fork of Trinity and Crow

Creek. That it came on top of tie divide between the

mine that the witness owned and the Altoona Mine.

Tliat the mine the witness owned he called the Davis

Mine. That prior to 1881 he had seen water used by

the Altoona Company from both dit.-lRS in sluicing the

ground below the divide. That witness used the water

from the upper ditch in w.-rking the Davis Mine in 1881,

1882, 1883, and 1884. That H. C. Osgood and Morris

Osgood, his son, attended to the ditch at that time. That

the'e were no ditches in the vicinity e.vcept the

two ditches the witness mentioned. That the witness

got the water from the upper ditch on his claim, and it

was arranged to come over the divide and to be turned

out bv me'ans of a box on either side of the hill. That

part of the water ran around the hill to the ditch, and

thence into a ground sluice, and part of it was run in a

pipe; the pipe was about 200 feet long. That in 1881

Ihe witness mined as long as the water lasted. That

year the Altoona Company had a lease of my ground

and used the water from the upper ditch sluicing out the

cinnabar. That at that time he could not get the water

from the lower ditch over to his claim. That the next year
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lie rained the same way about the same tune, and also

the next year after that. That in 1881, 1882, and 1883,

he used the water by arrangement with tlje Altoona

Company; also in 1884. In this connection plaintiff of-

fered in evidence a certain agreement, identified by wit-

ness, having first proved the genuineness of the signa-

tures of F. H. Loring and E. L. Goldstein, and also

having proved that at that time said Goldstein was presi-

dent of the Altoona Quicksilver Mining Company.

Counsel for defendant objected to the introduction of

said agreement in evidence, on the ground that the same

was irrelevant, immaterial, and incompetent. Objection

was overruled by the Court, to which ruling of tiie

Court defendant, by its counsel, then and there duly ex-

cepted.

Said agreement reads as follows, to wit:

'' This ao-reenient, made and entered into between F.

" H. Loring, party of the first part, and the Altoona

*' Quicksilver Mining Company, a corporation, party of

" the second part.

" Witnesseth: That the said party of the second part

*' agrees that the party of the first part may have what-

" ever water belonging to said party of the second part

" is requisite for the working of the quicksilver mine of

*• said first party, and may use the iron pipe of said sec-

" ond party for the purpose of conducting said water to

" the mine of said first party, and in consideration thereof

" the said party of the first part agrees to give and pay

** to the said party of the second part one-third of the

'* net proceeds of the mine of said party of the first part
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" so worked bj' him. The party of the second part is to

" incur no liability or expense whatever in case there

'•' shall be no proceeds from working said mine; and the

" party of the first part is not to pay to the party of the

" second part any compensation whatever for the use of

" said water and pipe, unless and until after all the ex-

" penses of working said mine shall have been paid out

" of the proceeds thereof This agreement is not to

" continue after the expiration of the year lb82.

" In witness whereof, the party of the first part and

" of the second part have executed this instrument the

" 31st dav of May, 1882.
" F. H. LORING,

"Davis Cinnabar Mine.

" E. L. Goldstein,

'' President Altoona Q. Mg. Co."

(Marked ''Plaintiffs Exhibit S.")

PlaintiflP also had identified and proved the genuine-

ness of the signatures, and that at the date of the in-

strument said E. L. Goldstein was president of the Al-

toona Quicksilver Mining Company, and offered in

evidence a certain agreement, and defendant by its coun-

sel objected to the introduction in evidence of said agree-

ment on the ground that the same was irrelevant,

immaterial, and incompetent. The objection was over-

ruled by the Court, to which ruling of the Court the

defendant by its counsel then and there duly excepted.

The said aoreenieut reads as follows :

"This Agreement, made and entered into between

*' F. H. Loring, party of the first part, and the Altoona
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" Quicksilver Mining Company, a corporation, party

" of the second part,

" Witnesscth: That the said party of the second

*' part agrees that the party of the first part may

" have whatever water belonging to said party of the

*' second part is requisite for the working of the quick-

** silver mine of said first party, and may use the iron

" pipe of said second party for the purpose of conduct-

''
int>- said w^ater to the mine of said first party, and

*' in consideration thereof, the said party of the first

" part agrees to give and pay to the said party of

*' the second part one-third of the net proceeds of the

*' mine of said party of the first part so worked by him.

" The party of the second part is to incur no lia-

*' bility or expense whatever in case there shall be no

*' proceeds from working said mine, and the party of the

*' first part is not to ])ay to the party of the second part

•*' any compensation whatever for the use of said water

*' and pipe, unless, and until after, all the expenses of

** working said mine shall have been paid out of the pro-

*' ceeds thereof.

" This a<rreement is not to continue after the expi-

*' ration of the year 1883.

" In witness wdiereof, the party of the first and of the

" second part have executed this instrument, tJiis sixth

*' day of March, 1883.
'^ E. L. Goldstein,

" President Altoona Quicksilver Mg. Co.

" F. H. LoRixG,

" Davis Quicksilver Mine,"

(Marked '' Plaintiff's Exhibit T.")
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The proceeds of the mining- operations of the year

1881, were divided between myself and the Altoona

Quicksilver Mining Company; I received one-third for

furnishing the ground, and the coujpany two-thirds for

furnishing the water and labor.

On cross-examination of said witness Loring, defend-

ant elicited evidence tending to prove :
That he had

never been on either the Boston or the Altoona Ditch,

except in crossing them. That on his direct examination

witness was mistaken in the names of the ditches. That

he got water from both ditches ; that, as he now remem-

bers, the Altoona Ditch was lower down the divide than

he supposed. That when he said he was mistaken, he

meant that he tliought the Altoona Ditcli proper wa&

lower down the hill on the divide than he f.nind it was.

That he supposed the Altoona Ditch was below the sum-

mit of the divide; whereas, in fact, it was on the summit

of the divide, and the Boston Ditch still above it. That

he never took any water directly from the Boston Ditch.

That he got all of his water from the Altoona Ditch,

The water that I got in 1882 and 1883 came through

the Boston Ditch into the Altoona Ditch. That he

never saw any water running from the Boston Ditch

into the Altoona Ditch. The way I know that I got

water through the Boston Ditch into the Altoona Ditch

is, I had a man in charge of my water and paid him for

repairing those ditches, and that he was testifying from

his general knowledge at the time of the situation in re-

gard to the water, but not from his own knowledge of

seeing the water. That if he ever used any of the water

of the Boston Ditch it. was water which first ran from
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tlie Boston Ditch into the Altoona Ditch, and taken by

the Altoona Ditcli on to his mine. That the witness

remembered an .extension of the Altoona Ditcli being

made through a cut ovei- the divide, so that the water of

the Altoona Ditch could be run onto his mine. That

the water of the Altoona Ditch would readily flow onto

his mine. The Altoona Company worked the ground*

in 1884, and that witness remembers seeing the water

running onto the mine in that 3'ear when he visited the

mine. The water was running by the usual way in

which they always conduct the water, through the Al-

toona Ditch. That the witness was never along the

Boston Ditch in all his life, and never sa\\ any

water running in it. Tiiat his mine, the Davis Mine,

was a claim GOO feet wide and extending north and

south a distance of 1500 feet. His location run

lengthwise, witli the Altoona joining it at tlie cor-

ner of the Altoona and Trinity, and was a portion

of the claim marked on the map of the defendant hereto

attached, marked " Exhibit 2," as the Ruby claim, and a

portion of what is called on said map the Garnet claim.

That in the seasons of 1881, 1882, an.d 1883, they com-

menced to m'we in the spring as soon as the snow allowed

the water to run, and continued to mine until the last of

July; that they allowed the water to run later to keep

the boxes wet up and from falling to pieces; that in tae

year 1881 he visited the property on an average once a

month and would stay one or two days at a time, and it

was about the same during the other years.

On redirect examination of said witness, plaintift' elic-

ited evidence tending to prove: That before the Altoona
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Ditch was extended, witness' claim was on the opposite

side of tlie divide. That the extension of the Altoona

Ditch to carry water to his mine had to cross the divide

and run around tlie side of the hill onto his ;j;round.

That before the extension of the Altoona Ditch the wit-

ness never noticed any particular change in the divide ex-

cept in grading in minmg operations and running a wagon

road across there. That there was sluicing done at or

near the suininit of the divide. That it was after the

sluicing that the Altoona Ditch was extended around

and across the divide. That the witness had seen a

watercourse coining into the Altoona Ditch on the north

side of the Altoona Ditch about 200 yards from the end

of the ditch, as the Altoona Ditch was before it was ex-

tended. That it was in appearance such as the water

would make running from one ditch to another. That

it appeared to be more natural than artificial. That it

ran quartering down the hill from the direction of the

Boston Ditch to the Altoona Ditch. That he had seen

ten or fifteen yards of that watercourse. It was worn

and had the appearance of any watercourse worn down

by water running. That he never saw it at any point

where it connected with the Boston Ditch. That the

extension of the Altoona Ditch over the divide was made

early in the spring of 1881. That he had seen the ditch

above his mine. That he never saw a bulkhead there.

Plaintiff, on examination of J. S. Cox, witness, elicited

evidence tending to prove: That the witness was a min-

ing superintendent, and lately resided at the Altoona

Mine, and knew the Boston and Altoona ditches. That

he was the superintendent of the Altoona Quicksilver



V. Altoona Quicksilrer Mining Co. 63

Mine about fifteen months, from May, 1894, to Septem-

ber 8th, 1895. That there was no enlargement made of

the Altoona Ditch while he was there, and no enlarge-

ment of the Boston Ditch by the Altoona Company.

The defendant, on cross-examination of said witness,

elicited evidence tending to prove: That while he was

superintendent, he put some boxes in the Altoona Ditch

and covered thorn over, six inches square. That there

was a string of 20 or 30 boxes. That they were put in

for the purpose of giving water during the winter

months. The boxes were there yet. That tliey prob-

ably extended three hundred feet. They extended from

the Altoona Ditch to the furnace into two different

tanks, 300 feet or a little more. That the water that

was coming down the ditch for the last year was water

that ran through those boxes. That after putting in

the boxes he filled in the ditch on each side and covered

tliu boxes over to prevent the water from freezing.

On re-direct examination of said witness, plaintiff elic-

ited evidence tending to prove, that the water carried

through those boxes was the water used to supply the

engines of plaintiff for steam purposes and to the con-

ilensers for the purpose of condensation. That the boxes

were put in the immediate center of the ditch at the ex-

treme lower end of the ditch immediately at the mine.

Counsel for plaintiff thereupon asked the witness the

following question :

" What other uses could be made of that water at the

Altoona Mines by the Altoona Company ?"

Question was objected to by counsel for defendant as

immaterial, irrelevant, and incompetent. Objection over-
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ruled by the Court ; to which ruling!: of tlie Court coun-

sel for defendant then and there duly excepted. To this

question the witness answered :
" It can be put to pump-

ing, hoisting, producing electric power and so forth."

Counsel for plaintiff then asked the following question

of said witness :

" State whether or not all those purposes are necessary

and useful in the working of the mine?"

To which question counsel for defendant objected on

the ground that the same was incompetent and imma-

terial. Objection was overruled by the Court; to which

ruling of the Court counsel for defendant then and there

duly excepted. To this question the witness answered

as follows :
" Tliey are both necessary" and useful."

On examination of witness E. F. Dack» plaintiff elicited

testimony tending to prove: That I'.e knew the Altoona

and Trinity Quicksilver Mines, the Boston Ditch, and

the Altoona Ditch. That he first became acquainted

with them in 1883, That he saw water in the Boston

Ditch the first and only time in 1889. That Mr. Butler

was using it on the Boston claim hydraulicing. That

the witness crossed the head of the Boston Ditch in

1886, in Auo^ust. That no water was then runnino- in

the ditch. In '87, '88, and '89 witness was spending his

time on Soda Creek, below the Altoona Mine, and saw

the water in the Altoona Ditch, each of those years, run-

ning to the Altoona ground. I tried to use the water

from the Altoona Ditch and Mr. Butler, the superin-

tendent of the Altocna Company, took the water away

from me and told me it belonged to the Altoona Com-

pany. Afterwards I got permission from Mr. Rostetter
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to use it, and I cleaned out tlie ditch for the purpose.

Mr. Butler and Mr. Rostetter each claimed to be in

charge, representing the Altoona Company, but Mr, But-

ler would not let me use it. In 1888 Mr. Butler and

some other men hydrauliced with the Altoona Com-

pany water over on the Trinity side. The same year

Mr. Lytle used the water, making brick for the Altoona

Company. In 1885 I was at the Boston Mine and saw

Mr. Butler piping there. I know of his piping there

that year two months. In 1891 Mr. Butler was using

the water on the Altoona Mines, and I used the water

below the place where he used it.

On cross-examination of said witness defendant elicited

testimony tending to prove that witness was not in that

vicinity from 1883 to 1886; that he went there again in

1886. That he went to the Cinnabar Mininof District in the

fallofl887, allof 1888, 1889, and 1891. That he was toler-

ably familiar with the outlineof the Boston Ditch. That he

knows wliere the extension of the ditch was from the

Boston Mine to the reservoir. Tnat he never saw water

flowing in that part of the ditch. He was not on the

Boston Ditch at all in 1886, and in 1888 he was onl}' on

that portion of the Boston Ditch below the Boston

Mine.

Plaintiff, on examination of the witness Morris Osgood,

elicifld testimony tending to prove: That he knew the

Altoona Quicksilver Mining Company's properties in

Cinnabar District. That he first knew them in 1879.

That he was then in the employ of that company

hydraulicing and concentrating the ore at the Altoona

mine on the east side of the divide, that is, tiie side
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towards Crow Creek. That lie used tlie water tl.rougli

a hydraulic pipe about seven inclies in diameter. That

the fall from the ditch to where he was wasliing was

about sixty feet. That he worked there four seasons.

That the first season he cleaned out the lower ditch and

worked on the upper ditch too. That he cleaned the

upper ditch out. That they built a reservoir there in

1879. (Witness points out on plaintiff's map tlie place

where he thought the reservoir was and marks the place

with a cros^ and his initials.) Other men worked be-

sides me for the Altoona Company in building the res-

ervoir. That after they got the reservoir built they

went to work on the other side of the hill, the side that

the Loring Claim was on. That he helped to extend the

upper ditch about 200 yards out onto a point and run it

from the point down the hill, and then took the water into

a hvdraulicpipe,about northwest from the present hoisting

works of the plaintiff; that point would be northeast from

the Loring claim; right about the saddleback. That that

year witness used the water, washing the surface off,

piping; that is, in the year 1879 1 helped to extend the

ditch from the reservoir to that point. That they got

the water from the Boston Ditch through the ditch and

through a pipe. That they had a ditch down hill- -down

the ridge. That they built a bulkhead in there. That

the water ran into the bulkhead, and then into the pipe

and down to the claim. That the pipe did not run clear

up to the ditch; it was a hundred yards from where the

ditch dumped down. The water ran from that upper

ditch down to that point until it came to the pipe line.

That they had about 400 feet of pipe line, seven-inch
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pipe. That witness worked there in the year 1880.

That he worked at piping on the Loring Claim. That

he was working for the Altoona Company. That he got

tlie water out of the Boston Ditch, the same way as in

1879. That the witness was there in 1881, working for

the Altoona Company, using the water on the same

side. That they used some of the water out of the lower

ditch, and used water out of the upper ditch. That they

used water out of the upper ditch till it got prett}* low,

and then used water out of the lower ditch as an over-

flow to lielp carry away tlie waste material. That the

witness did not work there in 1882. That he worked

there in 1883 for Fred Loring. That he used water on

the same side from the Boston Ditch. In 1879 and

L880 there were about twenty of us working for the

Altoona Com[)any ; in 1881 there were not so many;

<and in 1883 there was himself and father and two China-

men. That he attended to the Boston Ditcli all the

time he was there in 1879, 1880, 1881, and 1883. That he

was looking after the water. That when the water

would slack off he would go and turn some into the

ditch, and keep the rocks out of the ditch. That he was

working on the claini and attending to the water, both.

That he was the only one attending to the ditch. That

along about August or September, the water would

slack off, and then they had to use the reservoir. Dur-

ing the years I was there, when we used the water

from the Boston Ditch for mining, we used the water of

the Altoona Ditch for an overflow. That they would

shut the reservoir down and catch the water during the

night. That during the night it would fill up, and that
I*
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would furnish water the next day. When I tended the

Altoona Ditch, it was about three feet wide on top, two

feet on the bottom, and the water usually ran about a

foot deep. I saw the Altoona Ditch about two years

ago^ and it was then about the same size as when I

tended it. WIru I went there we had trouble in get-

ting the water through the Boston Ditch, so,we built a

reservoir on Wiltz Gulch, and sluiced mud down into the

Boston Ditch, and the sediments would stop in the rocks.

The ditch was dug through loose ground, and the sedi-

ment would fill the holes up in the bottom of the ditch.

On cross-examination of said witness, counsel for de-

fendant fclicited testimony tending to prove: That he

was thirty years old on the 12th of May, 1895, and he

was fourteen years old in 1879. That he ran a hydraulic

pipe when he was fourteen years old. That the Boston

Ditch was not constructed from the Boston Mine clear

to the reservoir; it ran into a gulch, and the water was

turned in the gulch, and ran down the gulch

into the reservoir. That the reservoir was built

in the same gulch that the water was dumped off into.

That from the reservoir there was another ditch dug

around the side of the hill. That it went from there to

the Fled Loring and Altnona properties. That he

helped to dig some of that ditch in 1880, about a hun-

dred yards of it. That there was not any in it dug in

1881. That he did not use that ditch in 1879. Wit-

ness testified he made a mistake there : that it was 1879

when they extended that ditch around, instead of 1880 ;

that they had to extend that ditch to get the water

around to where they were working, and that he did
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use it in 1§79. That it was 1879, instead of 1880, when

they extended the ditch. That the Altoona Ditch was

dug over the divide, right through the gap. That they

used the water from the Altoona Ditch on the Loring

Claim. That he did not know of any connecting ditch

between the Boston Ditch and the Altoona Ditch.

That he did not know of any place between the Boston

Mine and the end of the Boston Ditch, where water ran

from the Boston Ditch into the Altoona Ditch. It had

been so long ago he might have forgotten ;
that he may

have seen it and forgotten it ; that he did not remember

seeing it. That he did not work for Mr. Fred Loring

in 1882, nor hi 1881, nor in 1880, nor in 1879. The

Altoona Company paid him for his work. He did not

know whether in 1881 the work was being done on the

Lorino- claim or the Altoona claims; that he was sure that

he last worked there for the Altoona Company in 1883 ;

that the Boston Ditch heads in Crow Creek, runs to Wiltz

Gulch, and dumps off hito the Wiltz Gulch, and then runs

from Wiltz Gulch with, the ditch taken out of that, that

ran around to another gulch below the Boston Mine,

and dumped off from that into a gulch and into a reser-

voir. That the witness did not know where he was in

1885, 1886, 1887, 1888, or 1889. I was working part

of the time in Siskiyou County, and part of the time in

Trinity County. I was one place and another—some of

the time at Dunsmuir, and sometimes at Weaverville.

That if he sat down and figured them up he could tell

where he was working.

The witness J. M. Gleaves -was recalled tor plaintiff,
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and tVoui him plaintift' elicited testimony tending to

sho \v

That the Altoona Ditch was about three miles and a

quarter in length. That the Boston Ditch, from the

place where it i^ taken from Crow Creek, runs about a

half a mile to the top of the hill, and is there run down a

channel made by the water into a gulch called Wiltz

Ravine, and runs down that natural channel for about

half a mile, and is then taken up and follows along to

the point marked " 20 " on the plaintiffs map. {Exhibit

1.) That there it is thrown into a natural channel or

ravine, and liowsdown that into a reservoir. That it is

taken again around to the point marked " LO," and drops

again about thirty feet through a natural channel to the

main ditch. The artificial portion of the Boston Ditch

is about two and three-quarters miles in length. That

in the Altoona Ditch there is a fall of about 56 feet

between its head and its mouth. That in the Boston

Ditch there is a fall of about 500 feet. That about 400

feet of that fall is in Wiltz Gulch. That the artificial

ditch has a fall of about one-tenth of a foot to the rod.

That he measured the capacity of those ditches to carry

water. The capacity of the Boston Ditch is 618 miners'

inches, measured under a four-inch pressure. The Al-

toona Ditch, run to its full capacity, is about 1,000

miners' inches.

Counsel fof plaintitf at this point asked the witness the

following, question:

" State to the jury whether or not you made surveys

for the purpose of ascertaining the elevation of the lower

end of the ditch (the Boston Ditch) above the collar of
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the shaft in the hoisting works of the Altoona

Mine ?

'

This question was objected to by counsel for defend-

ant as immaterial, irrelevant, and incompetent. The ob-

jection was overruled by the Court; to which ruling of

the Court defendant, by its counsel, then and there duly

excepted. The witness answered as follows:

" I took the elevation between the collar of the shaft

and the mouth of the Altoona Ditch and found about 43

feet difference in elevation."

That between the collar of the shaft and the Boston

Ditch on the point of the little hill above the mine the

difference was a fraction less than 162 feet; that the col-

lar of the shaft is the main level of the floor in the hoist-

ing works; that the shaft is used for hoisting ores, and

for general working purposes of the mine, and for pump-

ing.

All this testimony was given under the objection of

defendant as being incompetent, irrelevant, and imma-

terial, and was admitted by the Court, subject to the

exception of the counsel for the defendant to the ruling

of the Court.

Also the following testimony was given under the

same objection, ruling, and exception.

That there is a cage used for hoisting ore, and for tak-

ing men up and down in the mine. That it is operated

by steam power for that purpose. That it runs perpen-

dicularly. Mining timbers have to go up and down that

shaft. That the collar of the shaft is the upper end

—

the top. That that is where the cages come to the sur-

face and discharge. That the cages are stopped at the
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collar of the shaft and cars loaded with ore are run off

and taken out where they are placed in retorts and fur-

naces. That the shaft had been sunk when witness was

there about 240 feet. That when witness was there they

were drifting or working at the bottom. That when the

level at 240 feet had been worked a good miner would

go down and sink the shaft deeper.

On cross-examinati6n of said witness, the defendant

elicited testimony tending to prove:

That the Boston Ditch from the Boston Mme down

to the Altoona is in bad condition. That apparently it

has been unused for several years.

That in surveying the ditch the witness noticed only

one place where it was in condition that water would not

run through it, and that was where the road crosses it.

It had been filled in there with the road.

Witness F. H. Loring was recalled, and from him

plaintiff elicited testimony tending to prove that since

last on the stand witness had been talking with counsel

for the plaintiff, and Mr. Allenberg, secretary for the

plaintiff, and that as a result of that conversation it came

distinctly to the memory of the witness that at one time

in particular, taking a walk up the road leading from the

Bossiter House to the divide, the first year the Altoona

Co. worked the witness' ground, he passed the pipe and

water running from the Boston Ditch into it. That the

first year the pipe lay on the south slope of the north

hillside of the gulch above Bossiter's House, running

north towards the Boston Ditch. That it was a line of

black heavy pipe 200 or 250 feet long. That he remem-
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bers seeing it running into the bulkhead. That that

was in the year 1881.

Louis y. Girarcb was called as a witness for plain-

tiff, and from him plaintiff elicited testimony tendincr to

prove : That he knew the Altoona Quicksilver Mining

Go's properties. That he first went there in 1879, late

in December, and remained in the Cinnabar Mining Dis-

trict off and on until a year ago. That he remained at

the Altoona Mine off and on until 1888, in the fall. That

he was in the employ of the Altoona Company and Mr.

Lytle and Mr. Loring, from 1880 to 1888, and also

worked for Mr. Loring. That in the year 1884, witness

was the manager, or superintendent of the mines of the

plaintiffMn Cinnabar District. That in 1884, witness

used water for mining purposes on the Altoona Mine

through a hydraulic pipe, which came from the Altoona

Ditch, and did sluicing also on the Trinity Claim of the

Altoona Mine from March 2nd, until the last of July.

That, in 1884, the witness and another man cleaned the

Boston Ditch the full length. That it was in Septem-

ber, 1884, about the 10th, that he commenced it, and the

work was completed about the last of September. That

he had a man twelve or thirteen days helping him, be-

sides working himself. That in 1885, he w^as still man-

ager for plaintiff. That he mined and used water that

year the same as in 1884, and from the Altoona Ditch.

That March 14, 1885, he w/oteto Mr. Allenberg :
•• I

will have the pipe running in three days. Water will

not last long unless we get a wet spring. The snow all

gone. Cannot work from the upper ditch f no water,

so I will do the best I can from the lower ditch. That he
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mined that year and used the water until June I'Zth. I

think the water lasted about three months. That he had

no use for the Boston Ditch in 1885. That he had no

intention of usincr the water of the upper ditch that

season. That in 1886, he had charge of the Altoona

mining properties. That he kept the Altoona Ditch in

repair that season. That in the year 1887, he was still

in tlie same position, taking care of the properties of the

Altoona Company. During the examination of this

witness, counsel Jor defendant objected to certain evi-

dence on the ground that it was immaterial.

Counsel for plaintiff stated: They have denied that we

owned, or ever owned, either the Altoona Ditch or water

right, and denied that we had any right to divert any

water through the Altoona Ditch. That is in the plead-

ings.^

The Court. That is not in the statement of counsel.

Mr. Campbell's statement before the Court and jury was

clear, and I think he made no controversy about the Al-

toona Ditch.

Mr. Campbell (of counsel for defendant). I do not make

any contention over their right to the Altoona Ditch. I

simply say we do not deprive them of the water which

they are entitled to have run down it.

Mr. Cross (of counsel for plaintiff). I suppose we try

the case on the issues made in the answer.

The Court. Oh, no. That is entirely a fallacy. Coun-

sel can get up and abandon his answer. When he does,

the case is tried on his admission.
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At this stage, counsel for plaintitf asked of the wit-

ness the following question:

"During the year 1886, did you make any arrange-

ment for the company with the Butlers in regard to the

use of the water of the Boston Ditch ?

"

This question was objected to by counsel for defend-

ant as irrelevant, immaterial, and incompetent; which ob-

jection was overruled by the Court; to which ruling of

the Court the defendant by its counsel then and there

duly excepted.

The witness answered to this question: "I let Mr.

Butler use the water for the repairing of the ditch, keep-

ing it up in repair; he agreed to put the ditch in repair

for the use of the water. I made that arrangement in

the interest of the Altoona Quicksilver Mining Co., as

its representative."

Witness further continuing, plaintiff elicited evidence

from him tending to prove: That no mining whatever

was done on the Altoona in 1887; but lie kept the Al-

toona Ditch in repair and took care of the Altoona prop-

erty. That the witness was there in 1888 as representa-

tive of the Altoona Company. During that year, as rep-

resentative of the Altoona Company, he rented the water

from the Altoona Ditch to a Mr. Tisher for $5.00 a month,

who used the water mining that year, sluicing and hy-

draulicing on the west side of the Altoona Mine, on the

El Madre Claim, which was the same ground as the Davis

Claim, and that Mr. Robinson and the two Butlers

worked with Tisher on those mining operations. That

the water used by them ran through the Altoona

Ditch. That witness ceased to be in the employ of
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plaintiff about July or August, 1888. That while the

witness ^vas agent and manager of the plaintiff, he was

employed to take care of the Altoona Mine and the

Trinity Mine and the Altoona Ditch. That as to the

Boston Ditch he had no instructions. That when he

had the men working on the Boston Ditch, he did so

because he supposed it belonged to the company, and

because they had used it in 1880, and he was under the

impression that the Altoona Company owned the ditch.

That he knew that it was his business to look after, all

the property whicli the Altoona Company owned or

claimed there.

On cross-examination of said witness, the defendant

elicited testimony tending to prove: That he received

his instructions as to what property to look after from

Mr. Crandall. That he was not employed on behalf of

the company by Mr. Crandall, but was employed by

Mr. Loring. That it was before he was employed by

Mr. Loring that Mr. Crandall gave him the instructions.

All that "crandall told him was what property the

Altoona owned there, namely, the Altoona Ditch and

the Altoona Mine and the Trinity Mine. That when

he served notice on Butler to cease using water of

Boston Ditch, he did it on his own responsibility, on

the assumption that the Altoona Company owned it.

That he was on the Altoona Company's property during

the mming seasons of 1880, 1881, 1882, 1883, and

up to 1888. That he knew the Boston Ditch perfectly

well. That he knew it from the Boston Mine down

to the end of the Boston Ditch. That the only year

during that time when any water ran through the Bos-
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ton Ditch down to the Altoona Muie, to my recollection,

was in the year 1880, when it was used on the Loring

Claim, which at that time was called the Davis Claim.

That durinof the whole time witness was there no water

was ever used from the Boston Ditch for mining on the

Altoona or Trinity claims to his recollection. That all

the water used on those claims was from the Altoona

Ditch and no other source. That in the years 1886,

1887, and 1888 there was no mining done of any conse-

quence on the Altoona property. That in the year 1888,

when he left there, no living man could have got water

through the whole length of the Boston Ditch from the

Boston Mine down to the Altoona. That the ditch was

filled up and caved in, filled with dirt, rocks, and brush.

That it was not possible, when he left there in 1888, to

run water through that ditch from the Boston Mine to

the Altoona end of the ditch; That in 1885 the, witness

as manager of the Altoona Company, had no intention to

use the Boston Ditch, because I had no use for.it, and

because the Altoona Ditch answered better, because the

water lasted longer. That in the years 1883, 1884, and

1885 there was water used on the Loring Claim that

came from the Altoona Ditch. I did not come up to

the mine in 1883 until after they got through sluicing.

I came there then and did the retorting. It was some

time in July or August when I came there. I went to re-

torting cinnabar taken out by the company, and Mr. Lor-

ing also. Mr. Loring had got through with his washing

for the year when I got there. Previous to that I had

been thereabout three days that year, some time in May.

The Altoona Ditch was extended on to the divide in
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such a way that the water wouM run on the claims on

bc»th sides of the divide, in the spring of 1S83. I first

saw it when I went there in May, around on the west

side of the hill I :=aw the pipe line there in 1883.

Wlnen I said the Bostoai Ditch was filled up from the

BotsTon Mine down tc« the lower end, I mean it was

fiilf^ up like any other ditch. That it was not kept in

order. The bank washes down and the rocks and leaves

and brosh come n<cht in the ditch. There is a great

deal of snow up in that country in the winter. When

the snow melts there are rivulets of water running down

over the banks into the ditch, and in those places there

would be rocks and dirt washed down into the ditch.

There were no pkc^es where any snow slide would cave

in the ^es of the ditch. The ditch ran through a tim-

bered eountnr. The brush were those that grew along

the ditch, and Imibs that fell into the ditch. A ditch

tliere needs to be cleaned out every spring to keep it in

order. I don t tlnnk they ccwild have got waterthrough

that part of the ditch without cleanii^ it out. After

1883 the water was used on the Loring Claim from the

Altoona Ditch by Mr. Tisher and Mr. Rc»binson, and

Charies M. Butler and M D. Butler. That they got

the water from witness, as manager of the Altoona

Company. That in 1883, 1884, and 1885 no water was

put upon tlie luring Claim from the Boston Ditch.

On re-direct examination of said witness, plaintiffehcited

tesdm^jjy tendingto prove thatthe extension of the Altoo-

na Diteh over to the Lorio^ Claim was dug before the wit-

ness was in there. That the witness did not see any water

in the lower portion of the Boston Ditch while he was
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there. That before 1883 it was very easy to use water

from the Altoona Ditch on the* Loring Claim. That the

Altoona Ditch was extended to the divide, long before

the time of the witness there. That it was extended so

as to cross the divide some time in the 70's, so that it

was clear across the divide. That in 1888, the Boston

Ditch from the Boston Mine westward, was all filled up,

because it was not kept in order. That it was caved in

all the way, and filled with rocks and dirt, in some places

it was even full. That a ditcli in that country has to

be cleared out every spring to keep it in order, so as to

run the water through it. That the witness walked

along ditch, time and time again, from the Boston

Mine down to the Altoona. That in 1888, there were

no places where the water could run at all. That there

were not any stretches of from a quarter to half a mile,

where tlie ditch was in reasonably good repair. That in

1891, tlio witness commenced work for the Integral

Company. Tliat he worked for them until about April,

1894. Tliat he was present in 1892, when Mr. McCaw

put up a notice at the upper end of the Boston Ditch on

Crow Creek. That witness w^s in the employ of the

Integral Company, of which Mr. McCaw was superin-

tendent.

Plaintiff called Charles D. Rhodes as a witness, who

testified that he was at present chief draughtsman in the

United States Surveyor General's office, for the State

of California. He presented a map of Township 38

North, Range 6 West, Mount Diablo Base and Merid-

ian, and stated it was an original document on file in the

United States Surveyor General's office for California.
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That that township was sectionized by the United States

Government as follows: The survey was completed

July 20, 1880. The survey was approved by the

United States Surveyor General, for the State of Cali-

fornia, March 1, 1881, and that the approved plat was

filed in the United States Land Office at Redding, July

9, 1881.

fSJ![C. M. Butler, witness, called for plaintiff. On ex-

amination of said witness, plaintiff elicited evidence tend-

ing to prove: That he knew the Altoona and Trinity

Quicksilver mining claims, in Cinnabar District, Trinity

county. That he knows the Altoona and Boston ditches.

That he was first there in 1875. That the Altoona

Company was working both the Altoona and Trinity

claims. That witness was there in 1876, and that he

knew of his father, M. D. Butler, commencing to dig the

Boston Ditch. That ho was there when the Boston

Company commenced to work the Boston Mine. That

they used the water of the Boston Ditch on the Boston

Mine in 1877. That he left there in 1877, and was back

in 1879, and then was back again in 1883, August 13th,

at^the time his father relocated the Boston Mine. That

it was about August 13th, 1883 that he was there. That

he remained a couple of weeks. His father, M. D. But-

ler, left at the same time he did. That he next returned

in 1885, in the spring. He was out and in that district

several times that season. That nobody was working on

the Altoona when he was there that year. That Louis

Girard was in charge of the Altoona. That no work

was done to his knowledge on the Loring Claim in
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1885. He was in the vicinity of that claim, but he

did not look at it in particular. Thaji his father

was there with him during that year and left

when he did, and they returned early the next

spring. That he was there in 188G and 1887. That in

1887 he used water sluicmg on the Boston Mine from

the Boston Ditch. That there was no time in 1887 or

1888 when the Boston Ditch down to the Boston Mine

did not o'et water, and he sluiced with the water at the

Boston Mine. They used the ditch full until the water

got light, and as long as there was sufficient water to

mine with. That he and his father were partners. That

he did not use any water on the Boston Mine in 1888.

We mined, hydraulicing and sluicing, there on the Bos-

ton Mine three years. That some was- used on the El

Madre Mine from the Altoona Ditch. That in 1889

water was used on the Boston Mine out of the Boston

Ditch. That in 188G and 1887 Mr. Girard was in

charge of the "Altoona mines, but I did not see him do

any work on the mine. During those years I was only

at the Altoona Mines just a few times. That Girard

had a little garden which he irrigated through the Al-

toona Ditch. That after his father, M. D. Butler, took

charge of the Altoona Company's properties in 1889,

that they sluiced and concentrated ore on the Altoona

Company's mines with water from the Altoona Ditch

every year. That during those years, whenever he saw

the Altoona Ditch, water was running in it..

On cross-examination of said witness, defendant elicited

testimony tending to prove: That when he and his father

went there in 1885, they had to do some work on the
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Boston Ditch before they could get the water through it.

Had to roll out some logs, take out a good many

rocks, and loose dirt that had flowed into it, and

there was a break or two in the bank of the ditch.

That in 1888 he worked on the Loring Claim with

water from the Altoona Ditch. That in no year that

he was there did he know, of his own knowledge, of any

water being used on the Loring Claim from the Boston

Ditch. That in 1876 or 1877 no water was run through

the Boston Ditch between the Boston :Mine and the Al-

toona Mine or Trinity ^line or Loring Claim. That in

those years he was working on the Altoona Mine, per-

haps three hundred yards from the Boston Ditch. He

did not notice the Boston Ditch in 1883 or in 1885

between the Boston Mine and the Altoona Mine. That

the witness never knew of any water ever having run

through the Boston Ditch from the Boston Mine to the

Lorii^- Claim. That the Loring Claim in 1888 was called

the eI Madre. That the witness noticed the Boston

Ditch in 1880, 1887, 1889, 1890, 1891, 1892, 1893, and

1894. That in those years, when he noticed the Boston

Ditch, he did not see any water running in it, from the

Boston Mine down towards the reservoir or towards the

Trinity Mine. That from 1887 to 1891 the ditch was

filled up with rocks and limbs in places between the Bos-

ton Mine and the reservoir, and that one place was level

with the surrounding ground for' eight or ten feet, he

guessed. That there was one place, to his knowledge,

where little streams had come down and washed down

both banks of the ditch. The little place that was level,

there was an opening there, where the ditch was sluiced
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away. That he never noticed any place in the ditch

where logs were covered up. Tliat in 1885 the

ditch was in pretty good shape for quite a distance,

but they ran no water through it. That the wit-

ness would have known it had they run water

through it below the Boston Mine. The .finding of

a loo' in a ditch in that country is not unusual. It is

a timbered country. The rocks that were in the Bos-

ton Ditch caved in from tlie sides of the ditch in places

from the top of the bank, and in other places they came

out of the bank of the ditch. The limbs and rocks were

rolled in by the snow melting. The place that I spoke

of, where it looked as though the lower bank had been

sluiced away, it looks as if the ditch was full of water,

and broke away the side of the bank, and caused" the

water to turn down. The ditch bank there is gone only

for a few feet. We brought some water around there a

good many years ago, to that point, and did not bring it

any furtlier. I won't be positive but that we turned the

water out there some place, where the ditch was filled

up, and in order to do that we would have to cut through

the ditch. I don't remember that I cut it, but some-

body did cut it. I think that is the way it happened. It

was in 1885 that we run the water around to there in

the Boston Ditch. In 1885 myself and my father done

some work cleaning out the upper portion of the Boston

Ditch. We had to clean it out again in the springs of

1886 and 1887, because it fills up, and you have to work

on the ditches every spring to run the water through.

Where that ditch runs, some portion of the country lies

at an angle of about 45 degrees, and in other places it is
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quite flat; down to as low as 80 degrees in some places.

There are places where it is steeper than 45 degrees.

The place where I say the ditch was filled up in 1892,

for 7 or 8 feet, is where the wagon road crosses, going

from the Boston Mine to the Altoona Mine. It is filled

up"the width of the road. At that place, there was

formerly a bridge to drive over the ditch. When we

cleaned out the Boston Ditch, in the springs of 1886 and

1887, we had to take logs out of the ditch, and roll rocks

out of it, and use a pick and shovel, and crowbar, and an

axe, and saw, to put it in shape. Trees would fall down

in the winter with the snow, and we had to use a pick

and shovel, and crowbar, every season. The place where

the ditch bank was broken, that we took the water

to in 1885, we didn't take it any further, because we

had no use for it. We talked of sluicing there, and I

think there was some words about the water, it seems to

me. I did n't have the words myself. The water would

not run any further at that time without doing some

work cleaning out the ditch.

Charles Allenberg, witness called for plaintiff.

Plaintiff elicited testimony from this witness tending

to prove: That he kept the accounts for the plaintiff ever

since the plaintiff was organized; that he first visited the

Altoona Mine in 1875, in June—next in July, 1877;

that when he visited the mines in 1875, Messrs. Lytle

and Hawkett were in possession of the Altoona Mines;

that when he visited the mines in 1877, the Altoona

Quicksilver Mining Co. was in possession; that the wit-

ness next visited the mine in July, 1878, and then in
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June, 1879, and then in October, 1894; at which times

the Altoona Quicksilver Mining Co. was in possession of

the mines; that in 1877 the company was using water

for sluicing and hydraulicing and concentrating ores,

and the same in 1878; that the witness was secretary of

the plaintiff; that in 1878 he visited the Boston Mine,

and that the Altoona Company was then working the

Boston Mine in 1878, using water there.

The following questions at this point were asked the

witness:

Question. Wliat water were they using ?

To which question the witness replied: I do not know

of my own knowledge what water they were using, but

there was some water there, and it must have been from

the Boston Ditch.

Question. Was there any other way of getting

water at that time except through the Boston Ditch ?

Answer. Not to my knowledge.

Mr. Campbell, caunsel for defendant. I object to that;

that is an argument of the witness.

Objection overruled by the Court, to which ruling

counsel for defendant then and there duly excepted.

The evidence from said witness further tended to prove

that when he visited the mine in 1879 the Altoona

Company was sluicing |^and concentrating by the hy-

draulic process. That from the organization of the

Altoona Company to the present time there have always

been three directors—Mr. Jacob Frowenfeldt, William

Goldstein, atid the witness. That Mr. William Gold-

stein is a cousin of the witness' wife. That Mr. Jacob

Frowenfeldt is a cousin of the witness' wife. That for
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a few years Mr, M. Zellerbach was a director, and for

some years Mr. Greenman and E. L. Goldstein. That

E, L. Goldstein became president of the compaii}^ in

1879, and remained president until his death, in 1892.

That tke directors had their principal place of business

since iS79, one year at 421 and 423 Market St., and

subsequently at 630 Brannan St., San Francisco, which

latter place continued to be the office of those gentlemen

until April 1st, 1895. That witness had been the gen-

eral manager of the affairs of the corporation during

recent years, since 1877.

At this point the following question was asked the

witness by plaintiff:

During that time what has been your intention as the

general manager of tlie corporation with regard to hold-

ing the corporation's rights to these ditches and water

rights?

Which question was objected to by counsel for defend-

ant as immaterial, irrelevant, and incompetent.

The objection was overruled by the Court, to which

ruling of the Court counsel for defendant then and there

duly excepted.

To which question the witness answered: Always

intended to hold our rights to those ditches.

Question by Plaintiff. In the same connection, what

has been the intention with recrard to the Boston Ditch

and the water rio-ht used witli the Boston Ditch since

the date of the deed from the Boston Company to the

Altoona Company in 1877?

To which question counsel for defendant objected, on

the ground that the same was immaterial, irrelevant,
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and incompetent, which objection was overruled hj the

Court, to which ruhno^ of the Court counsel for defendant

then and there duly excepted.

To this question the witness answered: Always

intended to hold our right to the ditch and the water

right.

Question by Plaintiff. And what in the same connec-

tion with reg^ard to the Altoona Ditch and the riorht

to divert water through it?

Same objection, ruling, and exception.

Answer. The same.

Question by Plaintiff. What use could be made of the

water through the Altoona and Boston ditches for the

purposes of that company other than what it has actually

been appropriated to?

Objected to by counsel for defendant on ^the ground

that it was irrelevant, immaterial, and incompetent, and

purely speculative.

Objection overruled by the Court, to which ruling of

the Court the defendant, by its counsel, then and there

duly excepted.

To this question the witness answered: Heretofore

we have used the water for hydraulicing and sluicing.

At present we could use the water for our boilers and

condensers also could use it for getting water power to

operate our condensers.

Mr. Ca^nphell. I move to strike out the answer of the

witness as to what they have done, as not responsive to

the question.

The Court. That is not responsive. Strike it out.
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Mr. Cross. When he says heretofore it has been used

for one purpose

—

The Court. You can ask it over. The best rule is to

compel the witness to respond directly to the question.

Mr. Cross. Q. Answer the question again, Mr.

AUenberg, and make the answer a little more direct.

You stated what it had been used for, while the question

is what it can be used for.

Answer." We could use the water for water power, to

run our machinery by water power.

Question. Why has not the company done so hereto-

fore?

Same objection, ruling, and exception.

Answer. Have not been able to use the lower end of

the Boston Ditch, which would give us sufficient power,
4

to get water power for our machinery, to move our ma-

chinery.

Question. What advantages would you have as to

power when you could bring the water through the Bos-

ton Ditch over what you would have in bringing the

wat6r through the Altoona Ditch?

Same objection, ruling, and exception.

Answer. The difference in the elevation could get

so much more power through the Boston Ditch than

through the Altoona Ditch; the higher elevation gives

more pressure.

Question. What benefits would accrue to the company

from using this water for power over obtaining power by

other means which could be used?

Same objection, ruling, and exception.
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Answer. It would save us from using steam power,

and, consequently, save a good deal of wood to make

steam for the boilers. It would also save an enofineer.

Question. How much expense per month would it

save the company during such months as it would fur-

nish power?

Same objection, ruling, and exception.

Answer. It would save some $600 per month during

such time as we had the water power.

The counsel for the defendant moved to strike out the

answer. Motion denied. To which ruling the counsel

for defendant then and there duly excepted.

Question. Did you see Mr. M. D. Butler in this city

during the years 188G and 1887, from time to time?

Answer. Yes, sir; at my office, on Bran nan St.

Question. Did you have any conversation with him

at those times with regard to the use of the Boston

Ditch and the water there?

Question objected to by defendant as incompetent, ir-

relevant, and immaterial. Objection overruled, to w^hich

ruling of the Court defendant, by its counsel, then and

there duly excepted.

Answer. Mr. Butler came to me on several occasions

and asked me for the use of the water, for sluicing boxes,

and some for iron pipes; and I always gave him permis-

sion to use our water for sluice boxes or iron pipes. He
wanted to use the water on the Boston mines, and natu-

rally w^anted to use the water of the Boston Ditch.

That was the only ditch that would carry the. water on

that mine, so fai- as I know.
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Counsel for plaintiff then offered in evidence the pat-

ent of the United States to the Altoona Quicksilver

Minino- Co. for the Altoona Quicksilver Mining Claims,

dated June 2l8t, 1895; which patent v/as objected to by

defendant as immaterial, irrelevant, and incompetent,

and as having been issued subsequent to the commence-

ment of this action. Objection overruled; to which rul-

ing of the Court the defendant, by its counsel, then and

there duly excepted.

Said patent was then introduced in evidence, and

reads as follows:

'' General Land Office. Mineral Certificate.

"No. 25728. No. 301.

" The United States of America.

" To all to whom these presents shall come, Greeting :

" Whereas, in pursuance of the provisions of the Re-

" vised Statutes of the United States, chapter six,

" title thirty-two, and legislation supplemental thereto,

" there have been deposited in the General Land Office

" of the United States the. Plat and Field Notes of

" Survey and the Certificate, No. 301, of the Register

" of the Land Office at Redding, in the State of Cali-

" fornia, accompanied by other evidence, whereby it ap-

" pears that the Altoona Quicksilver Mining Company

" did, on the twenty-fourth day of August, A. D. 1894,

" duly enter and pay for that certain mining claim or

' premises known as the Altoona Quicksilver Lode

*' Mining Claim, designated by the Surveyor General as
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" Lot No. 42, embracing a portion of Section 22 in

" Township 38 North of Range six West, Mount Diablo

" Meridian, in the Cinnabar Mining District, in the

" County of Trinity, and State of Cahfornia, in the dis-

'' trict of lands subject to sale at Redding, and bounded,

'•described, and platted as follows, with magnetic varia-

"tions, eighteen degrees and fifteen minutes east.

" Beoinnino- at the northeast corner of claim, a ser-

" pentine rock 13x9x5 inches, marked A. & T.

•' Thence, first course, south nine chains and nine links

" to the southeast corner of claim, a granite rock 26x10

" x8 inches, marked A.

" Thence, second course, west twenty-two chains and

" seventy-three links to the southwest corner of claim, a

'' serpentine rock 10x13x5 inches, marked A, from

" which Mt. Desert rock bears south eighty-eight de-

" grees and thirty minutes east, about three hundred

*' and sixty chains distant.

" Thence, third course, north nine chains and nine

"links to the northwest corner of claim, a serpentine

''rock 30x20x12 inches, marked T & A, from which a

"pine forty inches in diameter bears north forty-two

"degrees east thirty-nine hnks distant, a pine thirty

" inches in diameter bears south forty-three degrees east,

"eighty-five links distant; and the corner common to

" sections twenty-one, twenty-two, twenty-seven, and

" twenty-eight in Township thirty-eight North of Range

" six West, Mount Diablo Meridian, bears south twenty-

"nine degrees, eight minutes and twenty-five seconds

" west, thirty-three chains and fourteen links distant.
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" Thence, fourth course, east twenty-two cliains and

^'seventy-three links to the northeast corner of clami,

" the place of beginning; said lot No. 42 extending one

" thousand five hundred feet in length along said Altoona

" quicksilver vein or lode, and containing twenty acres

" and sixty-six hundredths of an acre of land more or

"less.

" Now know ye, that there is therefore hereby

•''granted by the United States unto the said the

" Altoona Quicksilver Mining Company, and to its suc-

" cessors and assigns, the said mining premises hereinbe-

"fore described, and not especially excepted from these

" presents, and all that portion of the said Altoona quick-

" silver vein, lode, or ledge, and of all other veins, lodes,

"and ledges, throughout their entire depth, the tops or

" apexes of which lie inside of the surface boundary line

"of said granted premises in said Lot No. 42, extended

" downward vertically, although such veins, lodes,

" or ledges in their downward course may so far depart

" from a perpendicular so as to extend outside the ver-

" tical side lines of said premises; provided, that the

" right of possession to such outside parts of said veins,

" lodes, or ledges shall be confined to such portions

" thereof as lie between vertical planes drawn down-

" ward through the end lines of said lot No. 42, so con-

" tinned in their own direction that such planes will

" intersect such exterior parts of said veins, lodes, or

" ledges; and, provided further, that nothing herein con-

" tained shall authorize the grantee herein to enter upon

" the surface of the plane owned or possessed by an-

" other.
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" To have and to hold said mining premises, together

" with all the rights, privileges, immunities, and appur-

** tenances of whatsoever nature thereunto belonging

" unto the said grantee above named, and to its suc-

** cessors and assigns forever; subject, nevertheless, to the

" above mentioned and to the following conditions and

" stipulations:

^' First. That the premises hereby granted, with tJie

" exception of the surface, may be entered by the pro-

" prietor of any other vein, to penetrate, intersect, or

'* extend into said premises, for the purpose of extract-

" ing and removing the ore from such other vein, lode,

" or ledge.

" Second. That the premises hereby granted shall be

** held subject to any vested and accrued water rights

" for mining, agricultural, manufacturing, or other pur-

" poses, and rights to ditches and reservoirs used in con-

** nection with such water rights as may be recognized

** and acknowledged by the local laws, customs, and de-

" cisions of courts.

" Third. That in the absence of necessary legislation

*' by Congress the Legislature of California may provide

" rules for working the mining claim or premises hereby

" granted, involving instruments, drainage, and other

" necessary means to its complete development.

" In testimony whereof, I, Grover Cleveland, Presi-

" dent of the United States of America, have caused

" these letters to be made patent, and the seal of the

" General Land Office to be hereunto affixed.
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" Given under my hand at the city of Washington, the

*' twenty-first day of June in the year of our

*' Lord one thousand eight hundred and

[seal] " ninety-five, and of the Independence of the

" United States the one hundred and nine-

" tee nth.

" By the President: GROVER CLEVELAND.
" By M. McKean,

" Secretary.

" L. Q. C. Lamar,

*' Recorder of the General Land Office.

" Recorded Vol. 263, pages 244 to 246, inclusive."

[Endorsed] : Filed at the request of Wells, Fargo &

Co., July 8th, A. D. 1895, at 2a min. past 1 p. m., in Book

No. 2 Patents, page 407 Records of Trinity County.

R. L. Carter, Recorder.

Plaintiff also offered in evidence a patent to the Al-

toona Quicksilver Mining Co., of the Trinity Quicksilver

Mining Claim, situated in Section 22, Township 38 North,

Range 6 west,. Mount Diablo Base and Meridian, and

being lot 41 of said township, identical in its terms, with

the exception of the description of the property ;
to which

patent defendant objected on the ground that it is irrele-

vant, immaterial, and incompetent. Objection was over-

ruled ; to which ruling of the Court counsel for defend-

ant then and there duly excepted.

Plaintiff further elicited evidence from the witness Al-

lenberg tending to prove: That the taxes of the Altoona

Quicksilver Mining Co. had been paid by that company

for every year from August 13th, 1875, except in the
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year 1889, when the assessor of Trinity County over-

looked making an assessment of the property ; the Al-

toona and Trinity claims have been assessed every year

except 1889 to the Altoona Company since August 13,

1875. That from the date of the incorporation of the

Altoona Quicksilver Mining Co. to the present day

some one representing that company has been present

all the time at the Altoona Mines and in charge of the

Altoona Mines and the property of the company. The

Altoona and Trinity Quicksilver Mines had not been

worked out in 1885. That the steam hoisting and

pumping works and the reduction works which are now

on that property were built in 1894. That they were

commenced about June, 1894, and completed about De-

cember, 1894.

Question. What amount of quicksilver has the mine

produced since that time—since you commenced putting

up those works, which you say you commenced putting

up about a year ago ?

Objected to as immaterial, irrelevant, and incompetent,

and referring to matters occurring since the commence-

ment of this cause. Objection overruled ; to which ruling

of the Court the defendant, by its counsel, then and

there duly excepted.

Answer. About $71,000 worth.

Question. To what depth has the mine been worked ?

Objected to as immaterial, irrelevant, and incompe-

tent. Objection overruled. To which ruling of the

Court the defendant, by its counsel, then and there duly

excepted.
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Answer. Two hundred and thirty-one and a half

feet.

Question. What is and has been the intention of the

company and of yourself, as general manager of the com-

pany, with regard to the working and development of

that mine since the 3"ear 1880?

Objected to as irrelevant, immaterial, and incompetent.

Objection overruled; to which ruling of the Court the

defendant, by its counsel, then and there duly excepted.

Answer. Since 1880 we contemplated to work the

mine as we are doinor uow. but we were unable to do so

until last 3'ear on account of litigation between the stock-

holders of the Altoona Quicksilver Mining Co.

Mr. Campbell, Counsel for Defendant. I move to

strike that answer out. Motion denied by the Court;

to which ruling counsel for defendant then and there

duly excepted.

Witness continuing, plaintiff elicited testimon}* tend-

ing to prove: That prior to the commencement of this

suit the Altoona Mine wa.s worked to about a depth of

125 feet. That the bod}* of quicksilver ore above that

depth had been taken out. The last time I was up there

in 1879 the mine looked very well, and the ore showed

the whole leno^th of the distance in the drifts and tunnels

wJiich were run at that time for about four hundred feet

in length, and there was evidence of its going still deeper

dow^n. All the ore that I saw there was ver\' good ore.

Question. What amount of money was expended by

the Altoona Quicksilver Mining Co. in the operation

and development of its properties in the Cinnabar Min-

ing District in Trinitv Countv, California, from the
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time the company took possession of the property up to

the commencement of this suit?

Objected to by defendant as immaterial, irrelevant and

incompetent. Objection was overruled by the Court;

to wliich ruling counsel for defendant then and there

duly excepted.

Answer. About $257,000.

On cross-examination witness stated: That he could

not tell how much of that money was spent on the Trin-

ity Mine, or Altoona Mine, or Boston Ditch, or Altoona

Ditch. That there were no segregated accounts kept in

the books of the ditch. That he could not tell how

much was spent on the Boston Ditch. That he does

not know whether a dollar has been spent on the Boston

Ditch since 1885 to his personal knowledge. That he

.only knows it by the reports of the superintendents.

That he does know that the company spent some of

that money on the Boston Ditch in 1878. That since

1885 the superintendents reported to him that they were

cleaning out the Boston Ditch and putting it in repair.

That Mr. Butler so reported in 1889. That of tlie

$257,000 he did not know of his persojial knowledge

whether any was spent on the Boston Ditch.

Question by Plaintiff. Who paid the money ?

Answer. The Altoona Quicksilver Mining Co.

Question. What did you have to do with it per-

sonally ?

Answer. I was secretary for awhile, and paid out

the drafts as they came into the office from the mine,

and sent money to the mine to pay the indebtedness

for labor performed up there at that property.
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Mr. Campbell, for Defendant. I move to strike it

out. He don't know what it was paid for.

Pending the decision of this motion, the witness tes-

tified that the superintendent drew the drafts on the

company in San Francisco, to pay for the labor per-

formed up there, and at the same time made requisition

for money to be sent up, to pay for things also. Might

be some in money and some in drafts, and all those

were paid by him, except when he was absent from

the city. That he could not testify what portion of

that money was paid out when he was. absent from

the city. It was what might happen to come in, a small

amount or a large amount, during my absence from the

city. That he kept the books and accounts of the com-

pany. That the total time he was absent from

the city during those eighteen years, could not exceed

five or six months.

Motion denied. To which ruling of the Court, counsel

for defendant then and there duly excepted.

On cross-examination, testimony was elicited from the

said witness tending to prove that they worked the Boston

Mine in 1878. That he saw the water being used at the

Boston Mine in 1878, from the Boston Ditch. That the

Altoona Mining Co., extended the Boston Ditch from the

Boston Mine down to the reservoir in 1878. That it w^s

reported to him by the superintendent, Mr. Crandall, by

letter, that the waters of the Boston Ditch were being

used on the Trinity or Altoona claims. That Mr. Cran-

dall became superintendent for the Altoona company De-

cember 1, 1878, and served until June 1, 1880. That

the Altoona Mining Co. had nothing to do with the Bos-
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ton Mine since 18/8. That the company intended to

claim the Boston Ditch ever since 1878, especially for

the purpose of putting on water power at the mine.

That he then talked with Mr. Lawrence, the superinten-

dent, about it, but they were not in a position to operate

the mines during those years on account of the litigation

among the stockholders of the Altoona Company. That

at the time this suit was commenced in 1893, witness

had no doubt about the rijjht of the Altoona Co. to the

water in the Boston Ditch. That the putting in of the

steam power since the commencement of the suit cost

about $50,000. That he never had a survey made of

the Boston Ditch until after this suit was commenced.

That he never had any measurements taken in relation

to the fall of water in that ditch till after the commence-

ment of this action. That he never had any estimate of

the amount of water that could be ijotten throusfh the

Boston Ditch at different seasons of the year. That

the witness did not know when on the stand whether a

large or small amount of water could be gotten

through there. That he never made any efforts to

ascertain whether sufficient water could be gotten

through there to turn the machinery or not. He knew

they could use it for power. He also knew they could

get enough for water power. He knew that the ditch

was there, and that the water could be crot throuoh, but

he never knew how much of a head they could get.

That he knew they could get through '

it again;

that it was reported to him that the water was got

through; that their claim to the property was not made

for the purpose of keeping other people off, but for their
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own purposes, and to get water there to run the mine:

that all that he ever did in relation to the Boston Ditch

si ice 1878 was siiupK to claim it and think that at some

time he would use it for power: that he never kuew how

oiach of a head could be <jot througrh the Boston Ditch:

that since 1878 he never tried to g-et anv water tlirouirh

t je B-»?ton Ditch down to the Altooua Mine. That the

witness never saw the Boston Ditch until 1 894. That

in that year he found the Boston Ditch below the Bos-

ton Mine prettv well filled up, rocky in places, trees

across, and generally in a. bad condition. That the

water would not run throilgh it from the Boston Mine

d<jwn to the Altoona Mine at that time. That there

never was ar.y resolution 24>pointing him manager of the

Altoona Co. Tljat he was luanagrer merely bv general

consent of the directors. That when witness stated in

his direct examination that they had not previously

used the water for water power to run their ma-

chinery by water pKjwer, because the}' had not been able

to use the lower end of the B<jston Ditch, which would

give them sufficient power to get water fMJwer to

move their machinery, w hat he meant was that inasmuch

as the Integral Company Lad deprived them of

Boston Ditch, they oould not certainly make use of the

lower end of the Boston Ditch, that is, from the Inte-

gral Mine down to the Altoona Mine. That the Inte-

gral Company taking away the Boston Ditch from us,

and not being able to get the water throui^h the Boston

Ditch, they could not get the water from the head of the

ditch down to the Altoona Mine for the purpose of get-

ting water to run their machinery with. The Integral
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works are near the Boston J^itcli, between the head of the

ditcli and the Altoona Company's mines; and when the

Integral Company" takes the water and uses it from the

Boston Ditch it does not run through the lower part of

the Boston Ditch, and the Altoona Company cannot

get it.

.J H. Cox, witness, recalled for cross-examination,

and on cro.ss-exaniination defendant elicited facts tending

to show that while he wag superintendent of the Altoona

Co. they had all tlie water from the Altoona Ditch that

they wanted, that is, all that was necessar\' to run the

mines in the way in which they wer^then running them;

that is, sufficiH3nt water for steam and condensation. I

mean we can get along hy operating that mine with

steam and by using what water we have got there, and

that the amount of water was the amount of water

which ran tliroutdi the boxes which had been built there.

John H. C arter, witness, was called for defendant,

and from said witness defendant elicited evidence

tending to prove: That he first went to live in

the Cinnabar Mining District in 1878, and remained

there for a year. That he next went there in

June, 1892. That in 1878, when he was there, he

was over the Boston Ditch. That when witness

first w^ent to the Cinnabar District in 1878 no water was

runnino' throusch the Boston Ditch. That when he

first went there in 1892 no water was runnning

through the Boston Ditch. That in 1892 the Bos-

ton Ditch from the Boston Mine up to Wiltz Gulch

was considerably out of repair. That there w^ere rocks
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in it and logs in the ditch, and in some places earth Jiad

slid in. That that was before the ditch was cleaned out

in 1892. That before it was cleaned out in 1892 it

was impossible to run water through the Boston Ditch

from Wiltz Gulch to the Boston Mine. The water was

turned into the ditch before the furnace was built in

1892. 1 think it was in July. I will not be positive.

That he is familiar with the Boston Ditch from the Bos-

ton Mine westward to the reservoir That he worked

right around the ditch and over it for two ^'ears, work-

ing right near it. He was cutting timber for the saw-

mill of the Integral Company. That in 1878 it was in

pretty fair condition, and would probably carry water by

looking after it. That no water passed through it in 1878

or in 1879 to his knowledije. That he does not know

w^hether any water was run through it in 1879 or not.

That in 1892 that portion of the ditch was in bad condi-

tion, filled with rocks, logs , and brush, the banks caved

in.

Here defendant's counsel shows to the witness three

photographs, marked, respectively, " Defendant's F, G,

& H. Witness testifies that the photographs cor-

rectly represent certain portions of the ground over

which the Boston Ditch ran, and that the photo-

graphs were taken August 14, 1894. The witness

marks certain places upon photographs at request of

defendant's counsel, indicating the line of the ditch on

the photographs as near as he knew it. That since he

knew the Boston Ditch no water flowed through it

to his knowledge from the Boston Mine to the reservoir.

That no water ran in that portion -of the ditch in 1892,
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or 1893, or 1894, but water did run from the head of the

ditch to the Boston Mine, throui^h the Boston Ditch iu

189 J and 1893, to the witness' knowled^'-e. That in

those years the ditch was not in condition to have water

run through it.

On cross-examination of the said witness, plaintiff

elicited testimony tendinis to prove: That in 1878 the

witness went there on December 1st. I might probabl}^

be mistaken about the 3'ear I was there. I think I am
sure what year I went there, but I might be wrong.

Mr. Crandall had just taken charge of the Uiine. When
be went there it was not a time of year when tliere

would have been water in tlie ditches to any extent,

and that it was not strange that he did not then see any

water running in the Boston Ditch. That in 1879 he

crossed the Boston Ditch a great man}'- times. That he

was there in 1879 until some time in November or De-

cember. That he knew the Loring Claim and the Trin-

ity Claim. That he does not know that in 1879 Mr.

Crandall worked on the lower end of the Loring Claim,

and the upper end of the Trinity Claim, with water from

the Boston Ditch. That if he did, it was not while wit-

ness was there. That witness left in the fore part of the

winter. That he is not positive but that it was 1879

that he went there, and 1880 when he left. That he has

never freshened his memory of the thing at all, and it wa?

yeaVs ago, and it cut no figure with him particularly that

he knew of Witne.ss testified that he saw defendant's

Exhibit B. That Mr. Simpson, the manager of the

Integral Mine took it. That when witness was in the vi-

cinity of the Boston Mine in 1892, 1893, and 1894, he was
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vvorkinor for the Integral Company, cutting timber. That

he cut timber between the Integral Mine and the reser-

voir, in tlie two seasons of 1892 and 1893. Thatagrreat

deal of the timber he cut above the ditch. That there has

been cut there i)robal)ly 200,000 feet of logs above the

ditch. When I went there, there had been a

great deal of timber cut above the ditch. There

was lots of fallen* tiniber both above and below the

Boston Ditch, on the hillside. All the logs that

were cut there in 1892 and 1893, were hauled to

to the mill to make lumber—all that was fit for lumber.

The rei4t was left on the ground on the hillsides. That

it is not strange that there were some logs in the ditch in

1894. In cutting timber we cut off a great many limbs

and boughs, and they were left on the ground on the

sidehill above the ditch. That the day the photographs

were taken, the Boston Ditch was taking water from

Wiltz Gulch. That he did not see the ditch above the

Wiltz Gulch on that day. That the water was running

in the ditch four or five inches deep, and about eighteen

inches wide. On that day the Altoona Ditch was get-

ting more water tlian was running in the Boston Ditch.

That in 1892 the witness first went to the Integral Mine,

in May, and staved one dav and one niixht. He did not

go to the Boston Ditch at that time. That he has no

recollection of seeing the Boston Ditch at that

time. He went back there on the 20th of

June, 1892, and remained there. He was at the

mine when the Integral Company turned the water

into its ditch in 1892. They were hurrying to get up a

sawmill, and as quick as the mill was up the water was
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turned in to cany the sawdust off. I think tlie water

niiglit have been in the ditch before we used it at the

mill. I cannot say. I think the water canie down

to the sawmill first some time in July. I went along

the Boston Ditch from the Boston Mine to Wiltz

Gulch some time between the 20th of June and the

last of July. The ditch had not been cleaned out at

that time. That while witness was cuttino- timber

there above the Boston Ditch in the year 1892 and

1893 he rolled one log into the ditch, but it was taken

away. That prol^ablj^ other logs rolled into it during

that time when the teamsters came around to haul out

logs. Tile teamsters mxy have got logs in and taken

them out again. That he saw Mr. Simpson take the

phot, graph marked defendant's Exhibit F, and recog-

nizes the place where it was taken. That witness came

up just as Mr. Simpson set his instrument for taking a

picture. Simpson took it, and they looked at the nega-

tive and passed on. That the ditch was on a grade

there of 16 or 18 inches to the rod, and runs down a

steep place just above the reservoir. You could see

where the water had cut down to the bedrock. You

could see the bedrock there where the water had run in

the ditch. That possibly there is no place represented

in the picture where the bedrock could not be seen

in the bottom of the ditch. I think there was

a place there where the ditch had overflowed its

banks. The reservoir is constructed in a flat,

and has an outlet at the lower end. The place

where the ditch is shown on the photograph the

ditch was a foot or a foot and a half deep and two
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or three feet wide. That tlie ditch is luiiiiirg d( Avn the

bill with a steep grade. The next exhibit represents the

ditch between the reservoir and the'Boston Mine, where

it runs down a liill with a o'rade of about one-eighth

pitch. It was a natural depression where the ditch runs

in that picture and didn't need much digging to make

the water run there. A natural depression on the side

of the hill was almost sufficient. Witness shows wliere

the ditch runs on the exhibit. The ditch was about two

feet wide there and a foot deep and had a steep grade of

several inches to the rod, and would cany lots of water.

Defendant called Ambrose B. McCaw, and from said

witness defendant elicited testimony tending to [)rove,

that he first went to the Cinnabar Mining District in No-

vember, 1891. That in^ 1892 Alexander McCav^^ was

general manager of the Integral Quicksilver Mining

Co., and he was engaged in no other business. That he

was at the mine in the month of June, 1892. That the

witness resided in the Cinnabar Mining District from 1891

to 1894 most of the time. That he resided at the Bos-

ton Mine. That is the same mine now operated by the

Integral Company. That he is familiar with the Bos-

ton Ditch. That he first saw the Boston Ditch in 1892.

That the Integral Mining Company first turned water

into the Boston Ditch in July, 1892. That in 1892,

1893, and 1894, the Integral Company used water suffi-

cient to fill up a two-inch pipe from the Boston Ditch,

That was all the water they took in the season of low:

water, which would be in July, August, and September.

That when he first saw the Boston Ditch there was

a little water running through it. That he first noticed
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the ditch in May and June when tlie snow went olF.

That that was about all that ran down the ditch, as no

water was allowed to run to waste. Water was also run

to the Integral sawmill to cany ofl* the sawdust and

feed the boilers. The water was also used to feed the

engine and hoisting works, and for the condensers. The

Integral Conipanj has used the water for those purposes

since in 1892, That the Integral Mining Company

used no more water than that until the* spring of 1895,

after commencement of this action. That since 1892 no

water flowed through the Boston Ditch from the Boston

Mine down to the reservoir or at any time since witness

has known the ditch. That no water could 20 throuiih

it, because it was filled up, mostly all filled up with slides.

The defendant next oftered in evidence the Receiver's

receipt of the United States Land Office at Redding,

which reads as follows :

" receiver's receipt.

" (Duplicate to be given the Purchaser).

"' Mineral Entry, No. 294; Lots, 1 United States Land
" Nos. 50, 51, 52, 53 & 54. j Office,

" at Redding, California,

"October 11th, 1893.

** Received from the Integral Quicksilver Mining Com-
** pany (a corporation) b}- Alexander McCaw, attorney

*'in fact, the sum of five hundred and fifteen 00-100

*' dollars, the same being payment in full for the area

*' embraced in that Mining Claim known as the ' Boston
**

' Consolidated Quicksilver Mine,' in Township No. 38
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" North, of Range, No. 6 West, Mt. Diablo Meridian,

" designated as lots Nos. 50, 51, 52, 53 & 54, said

" Lot No. 50, extendincT 1494.2 feet in leiifrth alonof the

" Boston Lode; Lot No. 51, extending 1500 feet m length

" along the Elson Lode; Lot No. 52, extending 1494.2

" feet in lengtii along the Spencer Lode ; Lot No. 53^

" extending 1494.2 feet in length along the Lake Lode;

" and Lot No. 54, extending 1494.2 feet in length along

" said tlie Kansas Vein or Lode. There is no lot, sur-

*' vey or claim to be excluded from this claim, as sur-

" veyed and claimed. Said lode claim, as entered, em-

" bracing 102.80 acres in the Cinnabar Mining District,

" in the County of Trinit}', and State of California, as

" shown by the survey thereof

" 8515.00. John V. Scott,

" Receiver."

Defendant also offered in evidence Patent of the

United States to the Integral, Central, Garnet, and

Ruby Lode Claims, dated the 4th day of December,.

1893, uhich was a Patent in the usual form, by which,

on the 4th day of December, 1893, the United States

convej'ed to the Integral Quicksilver Mining Co, that

certain mining claim or premises known as the Integral

Consolidated Quicksilver Mining Claim, consisting of the

Integral, Central, Garnet, and Ruby Lode Claims. Said

Patent contains the same granting terms^ provisos,,

conditions and stipulations as the Patent to the Altoona

Quicksilver Mining Compan}^ hereinbefore set out ver-

batim.

Defendant further elicited from said witness McCawr
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testimony tending to prove: That lie was fa-

miliar with the country in the Cinnabar Mining-

District. That lie assisted in survevinof said claims.

That the claims covered by the Register's Receipt offered

in evidence, are the five claims marked on defendant's

map (Exhil)it Xo. 2), as the Kansas, Lake, Spencer,

Boston, and Elson claims. That the minino- ofround cov-

ered by the patent to the Integral Quicksilver Mining

Co., are the claims marked on said map as the Inte-

gral, Central, Garnet, and Ruliy claims. That the

witness had theretofore seen the map, defendant's Ex-

hibit 2. That the said map correctly delineates the

various mining claims and ditches. That the map is

correct. That the Boston Ditch runs throuofh the Bos-

ton claim fen- about 1,500 feet. That the defendant, the

Integral Quicksilver Mining Co. expended about $150,-

000 to $200,000 on their w(jrks. That they sunk on the

Boston Mine about 280 feet. That thev have hoistinir

works, sawmill, timl^er sheds, water sheds, tramway,

boarding-houses, store, and miners' cabins. That the

water from the Boston Ditch is absolutely necessary for

the use of the Boston Mines. That the furnace of the

defendant could not be run without it.

On cross-examination, the witness testified as follows:

That the two-inch pipe, which he testified to in his direct

examination, was two inches in circumference. (This

witness testified on his direct examination that he was a

mechanical engineer by profession.)

Q. What do you mean by circumference ?

A, Round,
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By a Juror. Q. Or tlirough. A. Through.

3Ir. Cross. Q. Which do you mean, two inches-

tliroug'h or two inclies around ?

A. Two inches round.

Q. It is round, but is the pipe two inches through

from one side to the other? A. Yes, sir.

Q. That is what you mean ? A. Yes, sir.

Q. You are a mechanical engineer by profession ?

A, Yes, sir; supposed to be.

Q. Do you know what the diameter of a pipe is ?

A. I should.

Q. Which w^ay of a pipe is the diameter; is it

throut^h it or around ?

A. Well, it is around it, I believe.

Q. Now, you think it is around it. Is it around it

on the inside or on the outside 1

A. It is right across.^

Q. On the inside or the outside ?

A. On the inside, it is right across.

Q. On the inside, that is, it is two inches in the

clear ? A. Yes, sir; tw^o inches in the clear.

Witness further testified that the water was taken

from the Boston Ditch by means of an open flume

or box eleven inches by twelve, 150 or 200 feet to the

upper end of the pipe. That the grade of the flume is

not quite half pitch. That the iron pipe he testified to

was put in in 1892. That it runs to the furnaces. That

there is another two-inch pipe that runs to the hoisting

works; a pipe tw^o inches through. That since 1892

they did not use any water at the sawmill, because they

could not get enough to carry the sawdust off. That at
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one time the}^ did get water from tlie Boston Ditch to

carry the sawdust off. That it did not go through any iron

pipe, but went through a V flume. There was one pipe

two indies in diameter went to the hoistinor works, one

pipe two inches in diameter went to the furnaces, and a

V flume to the sawmill. That when he testifiefl on his

direct examination that all the water ran through a two-

inch pipe, he meant in 1892. That they took tTie water

to the sawmill in the spring of 1893. That they started

the sawmill in July, 1892. That the V flume was

about 8 inches by 6, with a grade of about 4 inches to

the 100 feet That the water ran throuo-h the V flume

about a month in 1893, and then they could not get any

more water throuii^h it. That was in Aus^ust. That the

pipe to the hoisting works is placed at an angle of about

35 degrees from the horizontal. Tliat the pipe to the

furnaces doesn't run as steep as quarter pitch. That the

waterway running from the ditch down, since the In-

tegral Company has been using the water, has cut a

great waterway. That during the last spring they used

the water from the Boston Ditch for ground sluicing, and

that they were using the water at the hoisting works

last week. That the works ran regularly from Decem-

ber, 1893, until October 1, 1894. That the hoisting

works had run altogether about ten months. It is about

75 feet from the Boston Ditch down to the hoi.stin<^i^

works on the slope. The ditch is above the hoisting

works. That to witness' best judgment it is about 100

feet perpendicular from the collar of the shaft at the

hoisting works to the bottom of the Boston Ditch im-

mediately opposite. That they have to draw all of the
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water out of tlie Boston Ditcli at that place to use it.

and it never gets back into the ditch again. The water

was used at tlie hoisting works for steam purpt^ses. At
the hoisting works vve pumped a constant 3-inch stream

—

a stream three inches through—and let that water run

to waste through the tunnel. We could use that water

for our pur[)ose if we needed it,

Thomas K Cummins, witness, was called for defend-

ant, and by said witness defendant elicited evidence tend-

ing to prove: That he was in the Cinnabar Mining

District before any mines were taken up there. That

he knows the Altoona and Trinity claims, and the Al-

toona Ditch and the Boston Ditch. That he last saw

them in the fall of 1891, and first saw them wlien they

were originally dug. That he was in the mines every

season from the time he first went there until after

1881. That from 1886 to 1891 he had a camp there.

That he was there every season during those years.

That since 1886 he has known the Boston Ditch between

the Boston Mine and the Altoona Mine, and that he

saw it at the time it was first dug, but does not recollect

what year that was. That from the year 1886 to the

year 1891 there was no water ran in the Boston Ditch

from the Boston Mine to the Altoona Mine or reservoir.

That vears before that he saw water run throusfh that

portion of the ditch and into the reservoir. That he can

recollect only on one occasion. That from 1886 to

1891 there was a good deal of loose float rock and

sediment in the Boston Ditch from the Boston Mine

down to the reservoir. Every winter when the

snow goes off it will in places slide the debris down.
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As it is nieltiuo-, the snow itself becomes heavy, and

the rnins will wash it down. There is a good deal

of loose float rock—fine rock—and also sediment

aloni,' that side between the Boston Mine and where the

ditcli diops down to the reservoir. You can take any

ditch in the world, and if it is not attended to every

winter, it will have to be cleaned out in the spring in a

snow country. That that portion of the ditch would

not carry water without being cleaned out. I never

went there for the purpose of looking to see whether the

ditcli would carry water, or anything that way. I was

examining the ground there to see where I would set

stakes, and surveying around to see what ground I would

take uj). It was with a view (»f locating a mining claim.

Tliat is what I was doing there. I noticed three places

where the ditch would not carry water ;
one near the

Boston Mine, where the lower bank of the ditch had

been cut away, and the debiis from the snow and rains

had filled it up. I could not state how near it had filled

the ditch, I did not measure it. I could see the outside

of the bank of the ditch, and a little on the inside of

the lower bank. The upper part of the upper bank

would show there. The ditch was not cut away. It

was filled up with a little slide, I never saw the ditch

even full of water from 188G to 1891. The stuff that

it filled into the ditch in that place, had washed or slid

down from the upper bank. That fill was from 10 to 20

inches long. The next place where the ditch was in

bad condition was above the Doliff Claim. There there

is a shallow ravine, and on each side of it a slide had

come into the ditch from above. Each of these slides was
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more than a foot long. I could see the lower bank of

the ditch at that place. I don't know whether I could

see the mside of the lower bank of the ditch or not, but

I could see the inside of the upper bank of the ditch.

The third place was between the Doliff and the Carr

Claim. It was similar to the one I have just described.

It was filled up so that you \yould have to clean it out

before you could run water. I can't tell how much of

the inside of the bank of the ditch I could see at that

place. In 188G, I went to the Cinnabar District in

April, and left in November. Part of the time my
camp was about two miles from the Boston Mine, and
the rest of the time about tliree miles and a half, and I

was in and out from my camp during that season. In

1887 and 1888 I had a cabin below the Boston Mine,

In those years I saw Mr. Butler at the Boston Mine
mining.

Mat Young, Avitness, was introduced by defendant,

by whom defendant elicited testimony tending to prove:

That he had been in the Cinnabar Mining District since

1891, in the spring. That he knew the Boston Ditch.

That in 1891 he didn't pay any attention to it, but it

was in no condition to run water through. He has

noticed it since 1891. That it is filled up more than it

was in 1891. That every spring the bank caves in, and
it keeps filling up more. That it was filled up in places-

slides off from the banks all along. That in some places

it was full—pretty near full, and in other places it was
not so full. That it was filled more or less all alono- the

ditch. That since 1891 below the Boston Mine down to
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the reservoir it was filled up more than it was then.

That in 1892 the Boston Ditch from the Boston

Mine to Wiltz Gulch was pretty well filled with

rocks, and in some places boulders were in it, and

logs and limbs. That it was in no condition to run

water throui^h it before it was cleaned out. There

was a deep cut on the ditch for a hundred or a hundred

and fifty feet where the dirt had run down in the ditcli

and filled it up a foot over the ditcli. That was the

worst place on the ditch.. That the witness and a man
named Walker cleaned it out in 1892. That they used

a pick and shovel in cleaning the ditch. That it was

baked so hard at the bottom of the ditch that you had

to pick it up before you could shovel it. That in Sep-

tember of the present year he crosses the Altoona Ditch

and the water was running through it, filling the Al-

toona Ditch about two-thirds full. On cross-examina-

tion, the witness testified that he went expressly to look

at the ditch just before he came down here to be a wit-

ness on the Gtli of this month. That the other times

when he visited the ditch he was going hunting. That

he had worked for the Integral Mining Company oflT

and on since 1891. That he helped clean the Boston

Ditch from the Integral Mine to the Wiltz Gulch, and

from the Wiltz Gulch to Crow Creek. That only two

of us worked on the ditch, and it took them only about

three weeks to clean it out. That they found nothing

in the ditoh but what they could take out with a pick

and shovel. That the cut he spoke about, where the

ditch was filled up at the most to the depth of a fijot,

was where the ditch ran around a point, and the cut was
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eiglit or ten feet deep. The material was material that

had dropped off of the sides of the bank until it got

about a foot deep. The banks of the ditch there were

ahno.st peri)endic'ular, and were composed of dirt and

loose rocks in tlie dirt. In July or August, 1891, he

walked along the Boston Ditch from Crow Creek towdiere

the ditch drops off into Wiltz Gulch. There is about

two miles of tiie Boston DitcJi between the Integral

Mine and its head on Crow Creek, leaving out tlie por-

tion where the water runs in natural channels. When

Walker and I worked we only worked week days. Walker

and I did all the work that was done on that ditch that

3'ear. The water was turned into that ditch in 1892,

about the first of August. I helped to do it. I had

nothing more to do with that ditch that year. I have

cleaned it out several times since, I worked on it some

in the spring of 1895. Where we had to use the pick

in cleanino; out the ditch was where the water running

in the ditch had settled it there. It will do that in any

ditch.

J. R. Hudson, called in rebuttal for the plaintiff",

testified: I am a photographer and artist, I have been'

engaged in the business about 27 years, and have prac-

ticed my vocation in Illinois and California. Witness

is shown defendant's photograph Exhibits B, C, D, E,

F, and G-, and testified that he heard Mr. Carter's testi-

mony concerning Exhibit B, that the negative from

which that was printed was shown him right on the

ground where the photograph was taken, immediately

after the negative was taken. That if it had been so
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sliowii to Mr. Carter nothiiw would have been visible on

it. That a negative has, after being taken, to be put in

an artificial liiiflit or chemical liofht and solutions of

chemicals that have been devised for the develop-

ment of the picture, before it can be seen at all

—

before an^'thing in the nature of a picture can

be seen. That if the negative had been shown to

Mr. Carter there on the ground, no photograph

could ever liave been printed on it, because the action of

the light WDuld have obliterated it. The light would

destroy the negative. To have exposed it to light be-

fore it had been in the dark room would entirely destroy

the picture, so that no photograph could be produced

from it. Witness havinor examined defendant's Exhibits

E, F, and G, testified that the photographs are on

gelatine surface ])aper, and have been taken so long that

the pictures have become dimmed, and the picture flat-

tened out. That the strength of the picture is gone.

That the whole field is whitened, and the shadows have

been so affected by overtime, tliat it makes the entire

surface represented in the picture look flat. That the

pictures were taken with the light in such a direction as

not to show the shadows, even of the trees. That in

pictures taken in that way it is almost impossible to

show depressions. The effect would be, that the pic-

ture does not show the actual depressions in the surface

of the earth. It has a tendency to make it look as

though there were little or no depressions there. Taken

in the way the pictures were, it would be impossible to

give the depressions in the subject. That the only way

to show the depressions correctly is by showing a shadow
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in the picture. Witness then examines the portions of

the picture marked by the witness Carter, and says

that t'rom his study of the i)liotograph, and from liis

knowledge of photography, that the ditch at the various

places marked and represented is from IG inches to 3

feet deep. That lie cannot tell the exact depths of the

ditch from the photographs, but that he can come very

near it.

The case being closed, the Court instructed the jur}''

as follows, to wit

:

The Court. Gentlemen of the jury, I am about to sub-

mit to you the propositions of law which you are to con-

sider in this case in connection with the facts.

The complainant in this case states two causes of ac-

tion; one in ejectment for the recovery of the Boston

Ditch— 1 designate it bj^ name as you have already be-

come familiar with it—one in ejectment for the recovery

of the Boston Ditch and water rights; and one essen-

tially for damages for the diversion of waters from the

Altoona Ditch. The plaintiff has waived a recovery for

damages, which makes it unnecessar}' to pass on the lat-

ter cause of action—that is, the cause of action for the

diversion of waters from the Altoona Ditch. I there-

fore withdraw^ it from your consideration. So that there

Avill be no misunderstanding, I repeat: I withdraw^ from

your consideration the cause of action regarding the

Altoona Ditch. This, gentlemen of the jury, is the

Court's action to a certain extent, and is more or less

technical, and you should not let it affect your consider-

ation of the other cause of action, or standing of either
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of the parties in the ease in any way at all. Your in-

quiry then will be confined to tlie riglits of the parties

respectively in and to the Boston Ditch, and tlie water

rights connected with it.

Before stating the specific proportions of fact involved

in this inquiry, I will state that the right to the use of wa-

ter in a running stream ma}' be acquired either b}' post-

ms notices, under the Code of this State, and otherwise

comphing with it, or by an actual appropriation and use

without posting the notices, and as between appropria-

tors, the one fii-st in time is the first in riirht. The oriof-

inal appropriation b}' the Boston Ditch, was by the lat-

ter method—that is, by possession and use. The de-

fendant claims by the former—that is, b\' posting notices

and complying with the Code.

It is conceded that the Boston Cinnabar Mining Com-

pany constructed the Boston Ditch, or mther it is con-

ceded that the ditch was fii*st commenced to be con-

structed by Mr. Butler, and afterwards completed b}' the

Cinnabar Mininor Compan}*, and it is claimed by the

plaintiff in this ca.se that it thereafter, that is, the Bos-

ton Cinnabar Mining Company—conveyed the ditch and

water rights to it, the plaintiff, and plaintiff also contends

that it diverted water thrt»ugh the ditch and applied the

same to useful purposes and let it to others to be applied

to such purposes.

This brings us to the three propositions of fact in-

volved in the inquiry of the respective rights of the par-

ties in and to the ditch. They are as follows :

First. Is the plaintiff the grantee of the original own-

ers of the Boston Ditch ?
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Second. If not, did it acquire the right to the ditch

and water by possession and use ?

Tliird. Or if either, did it abandon such ditch and

use.

On the first proposition tliere is a deed introduced in

evidence from the Cinnabar Mining Company to the

defendant, dated 16th of August, 1877. This deed

conveyed the right and title in the ditch and water

to the plaintiff if at its date the Boston Mine had

not been abandoned. It is necessary, therefore, for

you to find the date of the abandonment of the

mine, and if you find that the mine was abandoned before

the deed was executed, the deed passed no right or title

to the water, and you must find on that issue for the de-

fendant; that is, you must find that the plaintiff is not

the grantee of tlie Cinnabar Mining Company. If,

however, you should so find, you will consider the

next proposition: did plaintiff acquire a right by posses-

sion and use before defendant's appropriation or at-

tempted appropriation. If you find it did not you will

find on this issue for defendant—indeed, you will find a

verdict for defendant, for that will deteruiine the case,

for, if the plaintiff' was neither the grantee of the Cinna-

bar Company, nor acquired rights after abandonment by

such company, it cannot recover. If you, however, find

on that proposition for the plaintiff, you will consider the

next proposition: did it after acquiring such rights lose

them by abandonment?

The law provides that an appropriation must be for

some useful or beneficial purpose, and when the appro-
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priator or bis successor in interest ceases to use it for

such a purpose, the right ceases. This does not mean

tliat the appropriator is confined to the first use or to the

first place of use. He may change both if others are

not injured by the change. The ditch maybe extended to

places beyond that where the first use was made. The

right then which is acquired to tlie use of water by ap-

propriation may be lost by abandonment. To abandon

such riglit is to relinquish possession thereof without any

present intention to repossess. To constitute such an

abandonment there must be a concurrence of act and in-

tent, viz: the act of leaving the premises or property

vacant so that it may be appropriated by the next comer,

and intending not to return.

The mere intention to abandon, if not coupled with

yielding up possession or a cessation of user, is not suffi-

cient; nor will the nonuser alone without an intention

to abandon be held to amount to an abandonment.

Abandonment, therefore, is a question of fact. Yieldino-

up possession and non-user are evidence of abandonment,

and under many circumstances sufficient to warrant the

deduction of the ultimate fact of abandonment. But it

may be rebutted b}^ evidence which shows that notwith-

standing such nonuser or want of possession the owner

did not intend to abandon it.

Use of the ditch and water by any other person by

permission of the owner is sufficient to maintain the

owner's possession, or right of possession, as though it

were used by the owner.

Gentlemen of the jury, those are the propositions of

law for you to apply to the facts, I think I can trust
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you to apply them without any attempted application

myself, considering the elaborateness with which the

evidence was introduced, and the ability with which the

case was argued.

If you find that the plaintiff was the grantee of the

Cinnabar Mining Company, or acquired a right to tlie

water in the manner I have indicated to you, by posses-

sion and use, aijd has not abandoned the same, yo\i will

find for the plaintifT. If you find that it was not the

grantee of the Cinnabar Mining Company, or did not

acquire an appropriation of the ditch as I have instructed

you, or that it has abandoned its rights, if it had anv,

you will find for the defendant.

Your verdict, gentlemen, will be comparatively simple.

In this Court it requires a concurrence of all of you to

find a verdict. I mention this because in the State Court

three-fourths of a jury can find a verdict. It must be

unanimous in this Court.

You will retire to your jury-room and select one of

your number as foreman, and when you have agreed on

a verdict you will return into Court.

I have prepared forms of verdict for you, gentlemen of

the jury. If you find for the plaintiff, your verdict will

be: " We, the jury, find in favor of the plaintiff." Dam-
ages you have no concern with. While there is an alle-

gation of damages in the complaint on the first cause of

action, the damages are waived; hence, you should not

find on damages. If you find for the defendant, the

form of your verdict will be: " We, the jury, find in

favor of the defendant." Whichever one of these forms

you agree ou, you will so declare by your verdict.
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Mr. Cross. Your Honor has used the word " or

"

there in one place where you meant to use the word

^' and " in the last charge, where yon said if they find

that the Boston Mine was abandoned before the deed

was made, "or" that the plaintifTdid not appropriate the

water—that word should have been *' and."

The Court. I will repeat it. I will repeat the oral

part. If you find from the evidence that the plaintiff in

the case was the y^rantee of the Cinnabar Minino' Com-

pany, and 3^ou also find from the evidence that it did ac-

quire rights to the water after the abandonment of the

out of the Boston Ditch so that it would go down to the

Boston Mine by the Cinnabar Company, and also

find that it has not abandoned such rights, if

it had any, you will find for the plaintiff. If,

on the other hand, you find that the plaintiff

did not acquire any rights from the Cinnabar Com-

pany—in other words, was not its grantee, or did

not acquire any rights independent by the use and pos-

session after the abandonment of the Boston Mine, or, if

you find it was such grantee, or did acquire such rights,

but abandoned them—you will find for the defendant.

Is that clear ?

Whereupon, counsel for defendant, in the presence of

the jury, excepted to that portion of the foregoing charge

which reads as follows, viz:

" To abandon such right is to relinquish possession

*' thereof without any present intention to repossess. To
*' constitute such an abandonment, there must be a con-

"" €urreuce of act and intent, viz, the act of leaving th«
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'' premises or property' vacant so that it may be appro-

" priated by the next comer, and intending not to re-

" turn."

Defendant also excepted to that portion of the instruc-

tions readino' as follow^:

" The mere intention to abandon, if not coupled with

"yielding up possession or cessation of user is not suf-

" ficient; nor will the nonuser alone, without an inten-

" tion to abandon, be held to amount to an abandon-

" ment. Abandonment is therefore a question of fact.

*' Yielding up possession and nonuser are evidences of

*' abandonment, and under many circumstances sufficient

*' to warrant the deduction of the ultimate fact of aban-

*' donment. But it may be rebutted by evidence which

" shows that notwithstanding such nonuser or want
" of possession the owner did not intend to abandon it."

Defendant also excepted to that portion of the charge

reading as follows:

" Use of the ditch and water by any other person by
'• permission of the owner is sufficient to maintain the

" owner's possession, or right of possession, as though it

*•' were used by the owner."

Counsel for defendant also excepted to the charge of

the Court on the ground that the Court in his charg-e to-

the jury omitted one of the elements of abandonment,,

in this:

"That one of the elements of abandonment is left

" entirely out—that is, no matter how strong the inten-

" tion is to use the water, or take the use of the water^

" or continue to use it at another time, still, if at another
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" time they do not use it or begin to use it, or commence

" work looking to the use of it in the near future, that,

" then, is abandonment, no matter how strong their

" intention in the future is. The^ must do some active

*' work applying the water to that use or some other

*' beneficial use."

Prior to the submission of the case to the jury,

defendant, in due form and in writing, asked an instruc-

tion to the jury as follows:

" The use required by the statute to entitle a person

'' to the waters of a stream must be an actual use for

" some beneficial purpose. It is not sufficient under the

" law that there be simply a claim to the water without

" any use. And if yow fintl from the evidence that the

" plaintiff, the Altoona Quicksilver Mining Company,

" did not, since the year 1881, use any of the waters

" that ran through the Boston Ditch, and did not in

" good faith intend to use them, but allowed the ditch

** to go to ruin and decay, so that the same could not be

" used as a ditch, but claimed the Boston Ditch and

" water right for the sole purpose of preventing others

" from using said water for a beneficial purpose, I charge

" you that such a claim is not sufficient to entitle plain-

** tiff to the possession of said ditch in this action,

*' and you should find for the defendant upon that branch

" of the case."

Which instruction the Court refused to give. To

which refusal of the Court the defendant in due form,

and prior to the submission of the case to the jury, in

the presence of the jury, duly excepted.
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Prior to the submission of the case to the jury, the

defendant, in due form and in writing, requested the

Court to instruct the jury as follows :

" Xo appropriation of water can be made for purely

" speculative purposes, and the right to use water can

" only be acquired for the purpose of applying it to a

" beneficial purpose, and as soon as the purpose ceases,

" the right to use the water ceases at once, unless the

" appropriator, within a reasonable time, takes active

" steps to apply said water to another beneficial use.

"A person cannot hold the rii^ht to use water a«>-ainst

" the subsequent appropriator by an intent formed in the

" mind to, at a future date, put the water which he has

" ceased to use to another and different purpose or use,

" unless he begins active work upon the new use within

" a reasonable time after he has ceased to use the water
" for the original purpose, and prosecuted the same dili-

" gently to a conclusion. The law does not permit a per-

" son to hold water for speculative purposes, and no mat-
" ter how good the intentions of the appropriator may
" be to use water for a beneficial purpose in the future,

" still, he is only allowed a reasonable length of time,

" consistent with the magnitude of the work necessarj^

" to use the water, and his diligent and reasonable exer-
*' tions to complete the work."

The Court refused to give such an instruction; to

which refusal of the Court, defendant by its counsel, then

and there, and in tfte presence of the jury, before the

case was submitted to them, duly excepted.

Counsel for defendant also, before said case was sub-
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mitted to the jury, duly and in writing requested the

Court to instruct the jury, as follows, to wit:

** By act of Congress, the government of the United
*' States has given to the appropriators and users of

*' waters the right to run their canals and ditches over

" the vacant and public lands of the United States. The
*' right to run canals and ditches does not give the paity

''building the same any title to the land, except the

" right of way across it. The right is merely an ease-

*' nient, and continues only so long as the ditch is used

** to convey water for a needful and beneficial purpose,

" and whenever the party who built the ditch, or his

" successors in interest ceases to use the same for an un-

*' reasonable length of time for the purpose of conveying

*' water to be used for a needful purpose, then the rights

" of the party who built the ditch, or his successors in

" interest, ends, and any person may enter into and upon

" said ditch and use the same to convey water for the

" purpose of applying it for a beneficial use, and the

'' party who built the ditch, or his successors in interest,

** cannot complain."

The Couit refused to give such an instruction, and de-

fendant, by its counsel, prior to the submission of said

case and in the presence of the jury, duly excepted to
"

such refusal.

The defendant by its counsel, prior to the submission

of said case to the jury, in due form and in writing,

requested the Court to instruct the jury as follows, to wit:

" The test of the right to water in this State is gov-

*'erned by appropriation, use and nonuse. The right of
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"a |)ai"tv ti> usi> water for a IxMulicial |»ur])(tse (^)iitinuos

"us lono" as tlu^ NvatiT is actually a|>i)liiMl to that us(\ or

" to soiiir otlior l)i'iu'licial ii>o, and tci'iiiiiiat(>s wluMi the

" use is iHst'oiitiimod. 'I'ho oriLiiiial use. IiowoNcr. caii-

" not be ehaiiiiod l>y thi' oriii'mal ajipropriator or his suc-

" cessor ia intt'irst to thi> iK'triment oi' a suhsrijiient

" uppro[)ria.tor, nor can tlie original a|)[)roj)riator or his

" successors in interest assert, aijainst a suhseijuent ap-

" |)ro|>riator. liis intent to change tht' use ot'tlie wa,ter to

" anothiM- pnrjtose w hich will he injurious to a sul>se(|uent

" a|>|»ro|)riator. uidess the first a]>|iro|)rialor lias done

"some act and used (hie dihoTiiee within a reasonahle

"time towards the maUiuLX of said change prioi- to the

" appropi'iation of said water hy another j>t'i'son. If the

" pur[)ose tor which the water was oriu^inally api>ropriated

" has tailed, the first aitjM'opriator caimot lu^ld that water

"indefinitely for any otluM* |>urpos(\ unKss \\o takes

"active steps to do so within a reasonahle tinu^ and he-

" lore t^tliers have appropriated the water. The doctrine

"is that no man shall act uj^on the |>rinciple t>t the {\i.uj;

"in the niana^'er either in tlie appropriation of watei',

" t'or wliieh he has no present usi\ or in the holdini;- o\'

" water which he has ceased to use,"

The C^ourt refused to i^'ive such an instruction. To

which refusal, defendant, by its counsel, before the sub-

mission of the case to the jury, and in tlie [>i-esence of

the jury, duly i>\ci'pted.

The forego in «; J^ill of Kxceptions was presiMited in due

season, is correct, and is settled and allowed by me this

Dec. 2Gth, 1895. JOSEPH McKENNA,
Circuit Judge.
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[Endorsed]: Filed Dec. 26th, 1895, W. J. Costigan,

Clerk.

In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Altooxa Ql'icksilver Mining Company,'

Plaintiff,

vs.

Integral Quicksilver Mining Company,

Defendant.

Petition for Writ of Error.

To the Honorable the Circuit Court of the United States,

for the Ninth Circuit, Northern District of Cali-

fornia :

Your petitioner, the Integral Quicksilver Mining Com-

pany, defendant aforesaid, represents that defendant's

Bill of Exceptions in above case has been settled, allowed,

and filed ; that his assignments of error have been this

day filed. Wherefore, petitioner respectfully requests

that an order be entered allowing a writ of error from

the Circuit Court of Appeals to this Court in above case.

S. F., Dec. 30th, 1895.

E. W. McGRAW,
Atty. for Deft.

[Endorsed]: Filed Dec. 30, 1895. ^ W. J. Costigan,

Clerk. By W. B. Beaizley, Deputy Clerk.
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At a stated term, to wit, the November term, A.

D. 1895, of the Circuit Court of the United States of

America, of the Ninth Judicial Circuit, in and for the

Northern District of Cahfornia, held at the court-room

in the City and County of San Francisco, on Monda3%

the 30th day of December, in the year of our Lord one

thousand eight hundred and ninety-five.

Present: The Honorable James H. Beatty, District

Judge, District of Idaho, assigned to hold and hold-

ing Circuit Court for the Northern District of Cali-

fornia.

Altoona Quicksilver Mining Co., \

vs. VNo. 11872.

Integral Quicksilver Mining Co., j

Order Allowing Appeal.

Upon motion of E. W. McGraw, Esq., attorney for

plaintiff, and on filing a Petition for a Writ of Error and

an Assignment of Errors, it is ordered that a Writ of

Error be and hereby is allowed to the United States

Circuit Court of Appeals for the Ninth Circuit herein.
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In the Circuit Court of tlie United States, Ninth Circuit,

Northern District of California. ^

Altoona Quicksilver Mining Company,
""

Plaintiff,

vs.

Integral Quicksilver Mining Company,

Defendant, y

Assignment of Errors.

I.

The plaintiff offered in evidence the Notice of Loca-

tion of the Trinity Mining Claim by John A. Lytle, A.

W. Hawkett, and James McK. Crow, dated August

8th, 1872, and recorded in the office of the Recorder of

Trinity Count}^ California, August 15t]i, 1872, to the

introduction of which notice in evidence defendant ob-

jected on the ground tliat the same was irrelevant, in-

competent, and immaterial. Objection was overruled by

the Court; to which ruling of the Court defendant, by

its counsel, then and there duly excepted; and the said

ruling of the Court is hereby assigned as error.

II.

Plaintiff offered in evidence a deed dated August 1st,

1873, from James McKinley Crow to John Gray, of

Crow's interest in the Trinity Mine, acknowledged the

same date, recorded in the County Recorder's office of
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Trinity County, August 4th, 1873. Also a deed from

John Gray to David McKay of the same interest, dated

August 2, 1873, acknowledged the same date, and re-

corded in the (.ounty Kecorder's office of Trinity

County, August 4, 1873. Also a deed of the same prop-

erty from David McKaj'- to Fred H. Loring and

Augustus Runifeldt, dated September 23, 1874,

acknowledged the same date, and recorded in the County

Recorder's office in Trinity Count}'", September 28, 1874,

Also a deed of the same interest from Rumfeldt and

Loring to A. W. Hawkett and J. A. Lytle, dated

October 5, 1874, and acknowledged the same date, and

recorded in the County Records of Trinity County,

October 19, 1874. To each of which conveyances de-

fendant objected, on the ground that the same were

irrelevant, immaterial, and incompetent; which objections

were overruled b}^ the Court; to which rulings of the

Court defendant, by its counsel, duly excepted, and the

said ruling of the Court is hereby assigned as error.

III.

Plaintiff offered in evidence Notice of Location of the

Altoona Mine by John A. Lytle, dated September 26th,

1874, and recorded in the office of the Recorder of

Trinity County, October loth, 1874; which was objected

to by defendant as immaterial, irrelevant, and incompe-

tent. Objection was overruled by the Court; to which

ruling of the Court defendant, by its counsel, duly ex-

cepted; and the said ruling of the Court is hereby

assiofned as error.
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lY.

Plaintiff oflerctl in evidence a series of mesne con-

veyances: a deed fi'oni John A. Lytle to Pliilip W.
McCarthy of the undivided one-tenth of the Trinity

Quicksilver Mine, dated October 17, 1874, acknowledged

the same date, and recorded in the County Recorder's

Office at Trinity County, October 23, 1874. A deed

from Lytle and McCarthy to Marks Zellerbacb, dated

July 1, 1875, of the undivided one-half of the Ti-inity

Claim as located b}^ Hawkett, Crow and Lj'tle, acknowl-

edged July 7, 1875, and recorded July 19, 1875, in the

Recorder's Office of Trinity County. Also a deed from

A. W. Hawkett to Marks Zellerbach, dated August 13,

1875, acknowledged the same date, and recorded in the

County Records of Trinity County, Augu.st IG, 1875,

whicli deed ])urports to convey one-half of tlie Altoona

Mine, one-half of' the Trinity Mine, and one-half of the

Crow Creek Ditch, Also deed from Lytle, Hawkett

and McCarthy to Zellerbach, dated September 8, 1875,

acknowledged tlie same date, and recorded September

24, 1875, purporting to convey the Altoona Claim, the

Trinity Claim, and the Crow Creek Ditch and water

rights ; to each of which said conveyances defendant, by

its counsel, objected on the ground that it was immate-

rial, irrelevant, and incompetent. The objections were

overruled by the Court ; to which rulings of the Court

defendant, by its counsel duly excepted ; and the said

ruling of the Court is hereby assigned as error.

V.

Plaintiff offered in evidence the deed dated Auofust
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16th, 1877; by which the Boston Cinnabar Minino-

Company conve\'s to the Altoona Quicksilver Mining

Company, in consideration of five hundred dollars, that

certain ditch situatud in Trinity County, State of Cali-

fornia, commencing at the Crow Creek and running

thence to the Wiltz Ravine and thence to the minino-

property of the party of the first part, to wit, the Boston

Cinnabar Mining Co., the same being one and a half

miles long, more or less, and known as the Boston Cinna-

•bar Mining Company's Ditch, which deed was duly

acknowledged August 16, 1877, and recorded in the

County Records of Trinity County, August 20, 1877.

The deed was objected to by defendant on the

ground that it was void, as it appeared that it was made

after the grantor had ceased to use the water. The

objection was overruled, and deed admitted in evi-

dence, to which ruling of the Court defendant, by its

counsel, then and there duly excepted, and the said rul-

ing of the Court is hereby assigned as error.

VI.

PlaintiflP identified by witness M. D. Butler a letter

received by him shortly after it was written, which letter

reads as follows:

''Jan. 10th, 1889.
" Mr. M. D. Butler, Cinnabar,

"Dear Sir: The Altoona Quicksilver Mining Com-
" pany hereby grants you permission to use the water
*' out of the ditches belonging to the above-mentioned

" company this spring, and until such a time as the

" company shall have use for the same, due notice of
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" which you will receive from the undersigned. In

" consideration therefor you agree to keep the ditches

'* in good order and repair, without any charge to this

" company. Please give me in writing your concurrence

*' thereto.
" Yours truly,

"Charles Allenberg,

" Secretary Altoona Quicksilver Mining Company."

To which counsel for defendant objected, on the ground

that the same was immaterial, irrelevant, and incom-

petent. Objection was overruled by the Court, to which

ruling of the Court defendant, by its counsel, then and

there duly excepted; and the said ruling of the Court is

hereby assigned as error.

VII.

Plaintiff identified by witness Butler a certain letter

written and mailed by him at the date thereof, and re-

ceived by Charles Allenberg shortly after, and offered it

in evidence, which letter reads as follows:

"Cinnabar Mining Dist.. -^

"Trlnity Co., Jany. 29, '89.
j

*' Chas. Allenberg, Esq.:

" Dear Sir: lam in receipt of yours, of 22nd inst'

" inclosing permit to use water out of ditches belonging

" to Altoona Quicksilver Mining Company, and in con-

*' sideration I agree to keep said ditches in good order

" and repair at my own expense, and keep possession of

*' same for said company subject to your order.

" Yours truly,

" M. D. BUTL R."
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Counsel for defendant objected, on the ground that It

was immaterial, irrelevant, and incompetent. Objection

overruled, to wliich ruling of the Court defendant, by
its counsel, duly excepted, and the said ruling of the

Court is hereby assigned as error.

VIII.

Witness M. D. Butler testified as follows : That in

181)0 and 1891 he was operating for the Altoona Quick-

silver Mining Company and was their general manager
and superintendent up there. That the work done on

the Loring Claim was done with water from the Altoona

Ditch. I was not there at the time. I only saw what
had been done. That about three-fourths of an acre has

been sluiced off the Trinity and Altoona claims. That
up to the time witness left, the ledge had been worked

to the depth of 120 feet, and there was 800 or 900 feet

of tunnel in hard rock.

Plaintiff then asked the following question :
" Do

you know how much ore had been taken out of that mine

up to the time that you left?"

Objected to by defendant as immaterial, irrelevant,

and incompetent; objection overruled, to which rulino-

of the Court defendant, by its counsel, duly excepted
;

and the said ruling of the Court is hereby assigned as

error.

The witness answered as follows. About 12,000

flasks of quicksilver from the Altoona and Trinity claims,

A flask of quicksilver is 7Q^ pounds.
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IX.

Counsel for plaintiff then asked said witness, M. D.

Butler : D'o ^-ou know what the value of quicksilver

has been durinQr those times?

Objected to hy defendant as immaterial, irrelevant,

and incompetent ; objection overruled by the Court, to

which rulino" defendant, b}^ its counsel, duly excepted,

and the said ruling of tlie Court is hereby assigned as

error.

Witness answered: At one time $115.00 a flask,

and from that down to 845.00.

X.

Said witness, M. D. Butler, testified that he had often

been in the Altoona mine and tunnel.

Plaintiff asked of said witness the following question :

State whether or not the ore body appears on the bot-

tom of the tunnel ?

Objected to by defendant as immaterial, irrelevant,

and incompetent. Objection overruled, to which ruling

of the Court defendant, by its counsel, duly excepted,

and the said ruling of the Court is hereby assigned as

error.

The witness answered : It does for nearly 600 feet.

XI.

Plaintiff then asked said witness, M. D. Butler : How
wide is that ore body ?

Objected to by defendant as immaterial, irrelevant,

and incompetent. Objection overruled, to which ruling
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of the Court defendant duly excepted, and tlie said

ruling of the Court is hereby assigned as error.

The witness answered : It varies from 4 feet to 22^ ;

that was apparent in the bottom of the tunnel, right

through there, and all of the work has been done above

the level of the tunnel.

XII.

The said witness, M. D. Butler, testified that he

sluiced on the Boston Mine in 1886 and 1887 with

water from the Boston Ditch. That he relocated the

Boston Mine September 10th, 1885, and it was after

that that he used the water.

Plaintiff then asked the following question: Did you

have an}^ controversy with the superintendent of the

Altoona Company about your right to use that water ?

Objected to by defendant as immaterial, irrelevant,

and incompetent. Objection overruled; to which ruling

of the Court defendant, b}^ its counsel, duly excepted,

which said ruling of the Court is hereby assigned as

error.

The witness answered: I did, with Louis Girard, who
was the representative of the Altoona Quicksilver Min-

ing Co., on the ground, about the use of the ditch and

water.

XIII.

Plaintiff then asked said witness, M. D. Butler: What
did he say to you about it ?

To which question defendant objected as immaterial,

irrelevant, and incompetent. Objection was overruled
;

to which ruling of the Court defendant, by its counsel,
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duly excepted, and the said ruling of the Court is hereby

assigned as error.

The witness answered: He came on the ditch and told

me I must stop using the water of the ditch ; that it was

the property of the Altoona Conipan3\

XIV.

Said witness, M. D. Butler, further testified: That the

defendant took possession of the Boston Mine some time

in 1891 or 1892. That the witness turned the water

out of the Boston Ditch so that it would go down to

the head of the Altoona Ditch, for the purpose of keep-

ing the water running continuously at the Altoona Mine,

on August 9, 1892, and posted a notice that the Altoona

Company claimed the ditch and water right, and for-

bidding any person trespassing upon those properties,

and also about the 17th of Ausfust. I needed all of the

water at those times for use on the Altoona Mine. That

two days after the witness turned the water out of the

Boston Ditch the McCaws turned it back into the

Boston Ditch again. That they continued to use it

afterwards that season at the Boston Mine.

Question by Plaintiff. What happened after that be-

tween you and any officer of the Integral Company, and

what conversations occurred between you and any

officer of the Integral Company, with regard to the use

of this water, if any ?

Answer. I met Professor McCaw on the trail one

day. He was going out to the railroad and I was com-

ing in. He protested against my interfering with the
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water, and warned me that if I continued that interfer-

ence, his gano- would string me up.

Counsel for defendant moved to strike the answer of

the witness out, because it had nothing to do with the

case.

The motion was denied by the Court, to which ruling

of the Court defendant, by its counsel, duly excepted,

and the said ruling of the Court is hereby assigned as

error.

XV.

Plaintiff's witness, F. H. Loring, testified: That in

1881, 1882, and 1883 he used the water by arrange-

ment with the Altoona Company; also in i884. In this

connection plaintiff offered in evidence a certain agree-

ment, identified by witness, having first proved the

genuineness of the signature of F. H. Loring and E. L.

Goldstein, and also having proved that at that time said

Goldstein was president of the Altuona Quicksilver

Mining Company.

Counsel for defendant objected to the introduction of

said atjreement in evidence on the oround that the same

was irrelevant, immaterial, and incompetent. Objection

was overruled by the Court; to which ruling of the

Court defendant, by its counsel, then and there duly ex-

cepted, and the said ruling of the Court is hereby as-

signed as error.

Said agreement reads as follows, to wit:

" This agreement, made and entered into between F.

" H. Loring, party of the first part, and the Altoona

" Quicksilver Mining Compan}^ a corporation, party of

" the second part,
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*•' Witnesseth: That the said party of the second part

*' agrees that the party of the first part may have what-

'* ever water belonging to said party of the second part

" is requisite for the working of the quicksilver mine

** of said first party, and may use the iron pipe of said

" second party for the purpose of conducting said water

*' to tiie mine of said first party, and in consideration

" thereof the said l)arty of the first part agrees to give

" and pay to the said party of the second part one-third

" of tlie net proceeds of the mine of said party of the

" first part so worked by him. The party of the second

*' part is to incur no liabihty or expense whatever in case

" there shall be no proceeds from working said mine, and

** the party of the first part is not to pay to the party of

" the second part any compensation whatever for the use

** of said water and pipe unless and until after all the

" expenses of working said mine shall have been paid

*' out of the proceeds thereof. This agreement is not to

" continue after the expiration of the year 1882.

" In witness whereof, the party of the first part and

** of the second part have executed this instrument the

*' 31st day of May, 1882.

" E. L. Goldstein,

" President Altoona Q. Mg. Co,

" F. H. LORING,

''Davis Cinnabar Mine."

XVI.

Plaintiff also had identified and proved the genuine-

ness of the siofnature, and that at the date of the instru-

ment said E. L. Goldstein svas president of the. Altoona
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Quicksilver Minincr Company, and oflered in evidence a

certain agreement; and defendant, by its counsel, ob-

jected to the introduction in evidence of said agreement,

on the ground that the same was irrelevant, immaterial,

and incompetent. The objection was overruled by the

Court; to which ruling of the Court the defendant, bv

its counsel, then and there duly excepted, and the said

ruling of the Court is hereby assigned as error,

Tlie said agreement reads as follows:

'' This agreement, made and entered into between F.

" H. Loring, party of the first part, and the Altoona
'• Quicksilver Mining Company, a corporation, party of

" the second part,

" Witnesseth: That the said party of the second part

" agrees that the party of the first part may have what-
*' ever water belonging to said party of the second
'• part is requisite for the working of the quicksilver

'• mine of said first party, and may use the iron pipe of

" said second party for the purpose of conducting said

" water to the mine of .said first party, and in cousidera-

' tion thereof the .said party of the first part agrees to

'• give and pay to the said party of the second part

" one-third of the net proceeds of the mine of said partv

*' of the first part so worked by him.

" The party of the second part is to incur no liability

" or expense whatever in case there shall be no proceeds

" from working said mine, and the party of the first part

" is not to pay to the party of the second part any com-
" peusation whatever tor the use of said water and pipe,

*' unless and until after all the expenses of working said
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** mine shall have been paid out of the proceeds thereof.

" This agreement is not to continue after the expiration

'* of the year 1883.

" In witness whereof, the party of the first and of the

** second part have executed this instrument this sixth

'* day of March, 1883.

" E. L. Goldstein,

*' President Altoona Quicksilver Mg. Co.

"F. H. LORING,

*' Davis Quicksilver Mine."

XVII.

Witness J. F. Cox, on cross-examination, testified

That while he was superintendent he put some boxes in

the Altoona Ditch and covered them over, six inches

square. That there was a string of 20 or 30 boxes.

That they were put in for the purpose of giving water

during the winter months. The boxes were there yet.

That they probably extended three hundred feet. They

extended from the Altoona Ditch to the furnace into

two different tanks, 300 feet or a little more. That the

water that was coming down the ditch for the last year

was water that ran through those boxes. That after

putting in the boxes he filled in the ditch on each side

and covered the boxes over to prevent the water from

freezing".

On redirect examination of said witness, plaintiff elic-

ited evidence tending to prove: That the water carried

through those boxes was the water used to supply the

engines of planitifl for steam purposes, and to the con-

densers for the purpose of condensation. That the boxes
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were put in tlie immediate center of the ditch at the

extreme lower end of the ditch, immediately at the

mine.

Counsel for plaintiff thereupon asked the witness the

following question:

" What other uses could be made of that water at the

Altoona mines bj- the Altoona Company?"

Question was objected to by counsel for defendant as

immaterial, irrelevant, and incompetent. Objection over-

ruled by the Court, to w^hich ruling of the Court counsel

for defendant then and there duly excepted, and the said

ruling of the Court is hereby assigned as error.

To which question the witness answered: " It can be

put to pumping, hoisting, producing electric power, and

so forth.

XYIII.

Counsel for plaintiff then asked of said witness Cox

the following question: State whether or not ail those

purposes are necessary and useful in the working of the

mine ?

To which question counsel for defendant objected on

the ground that the same was incompetent and imma-

terial. Objection was overruled by the Court, to which

ruling of the Court counsel for defendant then and there

duly excepted, and the said ruling of the Court is hereby

assigned as error.

To this question the witness answered: The}^ are both

necessary' and useful.

XIX.

Plaintifi's witness, J. M. Gleaves, testified : That he

had measured the capacity of the Boston and Altoona
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dltelies to carry water. That the capacity of the Boston

Ditch is 618 inches, measured under a 4-inch pressure.

The Altoona Ditch, run its full capacity, is about 1000

miner's inches.

Counsel for plaintiff asked the following question:

State to the jury whether or not you made surveys for

the purpose of ascertaining the elevation of the lower

end of the ditch (the Bosto!) Ditch) above the collar of

the shaft in the hoisting works of the Altoona Mine?

This question was objected to by counsel for defendant

as immaterial, irrelevant, and incompetent. The objec-

tion was overruled by the Court; to which ruling of the

Court defendant, by its counsel, then and there duly ex-

cepted; and the said ruling of the Court is hereby as-

siscned as error.

To which question the witness answered: I took the

elevation between the collar of the shaft and the mouth

of the Altoona Ditch, and found about 43 feet difference

in the elevation,

XX,

That between the collar of the shaft and the Boston

Ditch, on the point of the little hill above the mine, the

difference was a fraction less than 162 feet. That the

collar of the shaft is the main level of the floor in the

hoisting works. That the shaft is used for hoisting ores

and for general working purposes of the mine, and for

pumping.

All this testimony was given under the objection of

defendant as being incompetent, irrelevant, and imma-

terial, and was admitted by the Court subject to the ex-

ception of the counsel for defendant to the ruling of the
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Court, and the said ruling of the Court is hereby as-

signed as error.

XXI.

Also the following testimony was given under the

same objection, ruling, and exception:

That there is a cage used for hoisting ore and for tak-

ing men up and down in the mine. That it is operated

by steam power for that purpose. That it runs perpen-

dicularly. Mining timbers have to go up and down that

shaft. That the collar of the shaft is the upper end

—

the top. That that is where the cages come to the sur-

face and discharge. That the cages are stopped at the

collar of the shaft, and the cars loaded with ore are run

off and taken out where they are placed in retorts and

furnaces. That the shaft had been sunk when witness

was there about 240 feet. That when witness was there

they were drifting or working at the bottom. That

when the level at 240 feet had been worked a good miner

would go down and sink the shaft deeper.

And the said ruling of the Court is hereby assigned

as error.

XXII.

Louis N. Girard, witness for plaintiff, testified:

That in 1886 he had charge of the Altoona mining-

properties.

Counsel for plaintiff asked the witness the following

question:

During the year 1886 did you make any arrangement

for the company with the Butlers in regard to the use of

the water of the Boston Ditch ?

This question was objected to by counsel for defendant



V. Altoona Quicksilver 3Iining Co. 147

as irrelevant, in) material, and incompetent, which ob-

jection was overruled by the Court ; to which ruling of

the Court the defendant, by its counsel, then and there

duly excepted, and the said ruling of the Court is here-

by assigned as error.

The witness answered to this question: I let Mr.

Butler use the water for the repairing of the ditch,

keeping it up m repair ; he agreed to put the ditch in

repair for the use of the water. I made that arrange-

ment in the interest of the Altoona Quicksilver Mining-

Co., as its representative.

XXIII.

Plaintiff 's witness, Charles Allenberg, testified: That

he was the general manager of the affairs of the corpo-

ration plaintiff since 1887.

Plaintiff' asked said witness the following question :

During that time what has been your intention as the

general manager of the corporation, with regard to hold-

ing the corporation's rights to these ditches and water

riofhts ?

Which question was objected to by counsel for de-

fendant, as immaterial, irrelevant, and incompetent.

The objection was overruled by the Court; to which

ruling of the Court, counsel for defendant, then and

there duly excepted, and the said ruling of the Court is

hereb}'^ assigned as error.

To which question the witness answered. Always

intended to hold our rights to those ditches.
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XXIY.

Plaintiff tlien asked said witness the following ques-

tion :

In the same connection, what has been the intention

with reo-ard to the Boston Ditcii and the water riofht

used with the Boston Ditch, since the date of the deed

from the Boston Company to the Altoona Company in

?

To whicli question counsel for defendant objected, on

the ground that the same was immaterial, irrelevant,

and incompetent, which objection was overruled by the

Court, to which ruling of the Court counsel for defend-

ant then and there duly excepted, and the said ruling

of the Court is hereby assigned as error.

To this question the witness answered : Always in-

tended to hold our right to the ditch and the water

right.

XXV.

Plaintiff then asked said witness the following ques-

tion :

And what in the same connection with regfard to the

Altoona Ditch, and the rio-ht to divert water throug-h it?

Same objection, ruling and exception, and the said

ruling of the Court is hereby assigned as error.

To which question the witness answered: The same.

: XXVI.

Plaintiff then asked said witness :

What use could be made of the water through the

Altoona and Boston ditches for the purposes of that
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company other than what it has actuall}- been appropri-

ated to ?

Objected to by counsel for defendant, on the ground

that it was irrelevant, immaterial, and incompetent, and

purely speculative.

Objection overruled by the Court, to which ruling of

the Court the defendant, by its counsel, then and there

duly excepted, and the said ruling of the Court is

hereby assigned as error.

'Answer. We could use the water for water power,

to run our machinery by water power.

XXVII.

Plaintiff then asked said witness the following ques-

tion :

What advantages would 3'ou have as to power when

you could bring the water through the Boston Ditch

over what you would have in bringing the water through

the Altoona Ditch ?

Same objection, ruling, and exception, and the said

ruling of the Court is hereby assigned as error.

Answer. The difference in the elevation ; could get

so much more power through the Boston Ditch than

through the Altoona Ditch ; the higher elevation gives

more pressure.

XXIX.

Plaintiff then asked the witness the following ques-

tion :

What benefits would accrue to the company from

using this water for power over obtaining power by other

means which could be used ?
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Same objection, luliiig, and exception, and tlie said

ruling of the Court is hereby assigned as error.

Answer, It would save us from using steam power,

and consequently save a good deal of wood to make steam

for the boilers. It would also save an eno'ii>eer,

XXX.

Plaintiff then asked said witness the following ques-

tion :

How much expense per month would it save the com-

pany during such months as it would furnish power ?

Same objection, ruling, and exception, and the said

ruling of the Court is hereby assigned as error.

Answer. It would save some $600 per month during

such time as we had the water power.

Tlie counsel for defendant moved to strike out the

answer. Motion denied; to which ruling the counsel for

defendant then and there duly excepted, and the said

ruling of the Court is hereby assigned as error.

XXXI.

Plaintiff then asked said witness the following ques-

tions:

Question. Did you see Mr. M. D. Butler in this city

during the years 1886 and 1887, from time to time?

Answer. Yes, sir; at my office on Brannan St.

Question. Did you have any conversation with him

at those times with regard t(j the use of the Boston

Ditch and the water there?

Question objected to by defendant as incompetent,

irrelevant, and immaterial. Objection overruled; to



V. Altoona QuicJcsilver Mining Co. 151

which ruhng of the Court defendant, by its counsel, then

and there duly excepted, and the' said ruhng of the

Court is hereby assigned as error.

Answer. Mr. Butler came to me on several occasions

and asked me for the use of the water for sluicing boxes

and some for iron pipes; and I always gave him permis-

sion to use our water for sluicing boxes or iron pipes.

He wanted to use the water on the Boston mines, and

naturally wanted to use the water of the Boston Ditch.

That was the only ditch that would carry the water on

that mine so far as I know.

XXXII.

Counsel for plaintiff then offered in evidence the^ pat-

ent of the United States to the Altoona Quicksilver

Mining Co., for the Altoona Quicksilver Mining Claims

dated June 21st, 1895. Which patent was objected to

by defendant as immaterial, irrelevant, and incompetent,

and as having been issued subsequent to the commence-

ment of this action. Objection overruled; to which

ruling of the Court the defendant, b}^ its counsel, then and

there duly excepted, and the said ruling of the Court

is hereby assigned as error.

XXXIII.

Said witness Allenberg further testified:

That the Altoona and Trinity quicksilver mines had

not been worked out in 1885. That the steam hoistinof

and pumping works and the reduction works which are

now on that property were built in 1894. That they

were commenced about June, 1894, and completed about

December, 1894.
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Plaintiff then asked the witness the following ques-

tion:

What amount of quicksilver has the mine produced

since that time—since you commenced putting up those

works, which you say you commenced putting up about

a year ago?

Objected to as immaterial, irrelevant, and incompetent,

and referring to matters occurring since the commence-

ment of this cause. Objection overruled to which rul-

ing of the Court the defendant by its counsel then and

there duly excepted, and the said ruling of the Court

is hereby assigned as error.

Witness answered: About $71,000 worth.

XXXIY.

Counsel for plaintiff then asked witness the following-

question:

To what depth has the mine been worked ?

Objected to as immaterial, irrelevant, and incompetent.

Objection overruled; to which ruling of the Conrt the

defendant, by its counsel, then and there duly excepted,

and the said rulino- of the Court is herebv assig^ned as

error.

To which question the witness answered: Two hun-

dred and thirty-one and a half feet,

XXXV.
Plaintiff then asked the said witness, Allenberg, the

following question:

What is and has been the intention of the company

and of yourself as general manager of the company.
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with regard t(i the working and development of that mine

since the year 1880?

Objected to as irrelevant, immaterial, and incompe-

tent. Objection overruled; to which ruling of the Court

the defendant, by its counsel, then and there duly ex-

cepted, and the said ruling of the Court is hereby as-

signed as error.

To which question tlie witness answered: Since 1880

we contemplated to work the mine, as we are doing

now, but we were unable to do so until last year on ac-

count of litigation between the stockholders of the Al-

toona Quicksilver Mining Co.

Mr. Campbell, C:)unsel for Defendant. I move to

strike that answer out. Motion denied by the Court; to

which ruling counsel for defendant then and there duly

excepted, and the said ruling of the Court is hereby as-

signed as error.

XXXVI.

Counsel for plaintiff then asked said witness the fol-

lowing question:

What amount of money was expended by the Altoona

Quicksilver Mining Co. in the operation and develop-

ment of its properties in the Cinnabar Mining District

in Trinity county, California, from the time the Com-

pany took possession of the property up to the com-

mencement of this suit ?

Objected to by defendant as immaterial, irrelevant, and

incompetevit. Objection was overruled by the Court;

to which ruling counsel for defendant then and there

duly excepted, and the said ruling of the Court is

hereby assigned as error.



154 Integral Quicksilver Mining Co.

To which question witness answered: About $257,000,

XXXVII.

The Court erred in charging the jury as follows :

"To abandon such right is to relinquish possession

*' thereof without any present intention to repossess. To
" constitute such an abandonment there must be a con-

"currence of act and intent, viz: The act of leaving the

"premises or property vacant so that it may be ap-

" propriated by the next confer, and intending not to

" return."

XXXVIII.

The Court erred in charging the jury as follows:

" The mere intention to abandon if not coupled with

,*' yielding up possession or cessation of user is not suf-

"ficient; nor will the nonuser alone without an intention

" to abandon be held to amount to an abandonment.

" Abandonment is therefore a question of fact. Yield-

" ing up possession and nonuser are evidences of abandon-

" ment, and under many circumstances sufficient to war-

" rant the deduction of the ultimate fact of abandonment.

" But it may be rebutted by evidence which shows that

" notwithstanding such nonuser or want of possession the

"owner did not intend to abandon it."

XXXIX.
The Court erred in charging the jury as follows:

" Use of the ditch and water by any other person by
" permissionof the owner is sufficient to maintain the

" owner's possession, or right of possession, as though it

" were used by the owner."
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XL,

Counsel for defendant also excepted to the charge of

the Court, on the oround that the Court in his charo-e

to the jury omitted one of the elements of abandonment

in this:

" That one of the elements of abandonment is left

*' entirelv out—that is, no matter how strono- the inten-

*' tion is to use the water, or take the use of the water,

*' or continue to use it at another time, still, if at an-

" other time they do not use it, or begin to use it, or

^' commence work looking to tlie use of it in the near

*' future, that, then, is abandonment, no matter how
^* strong their intention in the future is. They must do

"' some active work applying the water to that use, or

"' some otlier beneficial use."

And said omission from said charge of the Court is

hereby assigned as error.

XLL
The Court erred in refusing to charge the jury at the

request of the defendant as follows, to wit:

" The use required by the statute to entitle a

" person to the waters of a stream must be an actual

" use for some beneficial purpose. It is not

^' sufficient, under the law, that there be sim-

" ply a claim to the water without any use. And
" if you find from the evidence, that the plaintiff, the

** Altoona Quicksilver Mining Company did not, since

*' the year 1881, use any of the waters that ran through
" the Boston Ditch, and did not in good faith intend to
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" use them, but allowed the ditch to' go to ruin and

" decay, so that the same could not be used as a ditch,

" but claimed the Boston Ditch and water right for the

" sole purpose of preventing others from using said water

" for a beneficial purpose, I charge you that such a

*' claim is not sufficient to entitle the plaintiff to the

" possession of said ditch in this action, and you should

" find for the defendant upon that branch of the case."

XLII.

Tlie Court erred in refusing to charge the jury, at the

request of the defendant, as follows, to wit

:

" No appropriation of water can be made for purely

" speculative purposes, and the right to use water can

" only be acquired for the purpose of appl^-ing it to a

" beneficial purpose, and as soon as the purpose ceases^

" the right to use the water ceases at once, unless the

" appropriator, within a reasonable time, takes active

" steps to appl3'*said water to another beneficial use.

" A person cannot hold the right to use water against

" the subsequent appropriator by an intent formed in

" the mind to, at a future date, put the water which he

" has ceased to use to another and different purpose or

" use, unless he begins active work upon the new use

" within a reasonable time after he has ceased to use the

" water for the original purpose, and prosecuted the

" san.ie diligently to a conclusion. The law does not

" permit a person to hold water for speculative purposes,

" and no matter how good the intentions of the appropri-

" ator may be to use water for a beneficial purpose in

** the future, still, he is only allowed a reasonable length
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'' of time, consistent with the magnitude of the work

" iiecessar}^ to use the water, and his diligent and rea-

" sonable exertions to complete the work."

XLIII.

The Court erred in refusing to charge the jury, at the

request of the defendant, as follows, to wit :

" By Act of Congress, the Government of the United

*' States has given to the appropriators and users of

" waters the right to run their canals and ditches over

" the vacant and public lands of the United States.

" The riuht to run canals and ditches does not grive the

" party building the same any title to the land, except

*' the right of way across it. The right is merely an

"easement and continues only so long as the ditch is

* used to convey water for a needful and beneficial pur-

** pose, and whenever the party who built the ditch, or

*' his successors in interest, ceases to use the same, for an

** unreasonable length of time, for the purpose of con-

" veying water to be used for a needful purpose, then the

" rights of the party w^ho built the ditch, or his succes-

'' sors in interest, ends, and any person may enter into

*^ and upon said ditch, and use the same to convey water

" for the purpose of applying it for a beneficial use, and

*' the party who built the ditch, or bis successors in in-

*' terest, cannot complain."

XLIV.

The Court erred in refusing to charge the jury, at the

request of the defendant, as follows, to w'it

:

" The test of the rio-ht to water in this State is gov-
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" erned b}' appropriation, use, and nonuse. The right of

" a party to use water for a beneficial purpose continues

" as long as the water is actnalh* applied to that use, or

" to some other beneficial use, and terminates when
" the use is discontinued. The original use, however,

" cannot be changed by the original appropriator or his

" successor in interest to the detriment of a subsequent

" appropriator, nor can the original aj^propriator or his

" successors in interest assert, against a subsequent

" appropriator, his intent to change the use of the water

" to another purpose, which will be injurious to a subse-

" quent appropriator, unless the first appropriator has

" done some act and used due dilioence within a reason-

" able time towards the makino^ of said change prior to

" the appropriation of said water by another person. If

" the purpose for which the water was originally appro-

" priated has foiled, the first appropriator cannot hold

" that water indefinitely for any other purpose, unless

" he takes active steps to do so within a reasonable time,

" and before others have appropriated the water. The
" dt^ctrine is that no man shall act upon the principle of

" tlie dog in the manger, either in the appropriation of

" water, for which he has no present use, or in the hold-

" ing of water which he has ceased to use."

E. W. :\IcGRAW,

Attorney for Defdt.

[Endorsed]: Filed December 30, 1895. W. J. Cos-

tigan, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of CaUfornicL

Altoona Quicksilver Mining Co.,

Plff,

vs.

Integral Quicksilver Mining Co.,

Deft.

Order Affixing Amount of Bond.

Ordered : That the bond of defendant on Writ of Error

be, and the sa,me is hereby, fixed at five hundred dollars,

and if supersedeas be sought, in one thousand dollars ad-

ditional.

San Francisco, Jan. 21, 1896.

McKENNA,
Judge.

[Endorsed]: Filed January 21st, 1896. W. J, Cos-

tigan, Clerk. By W. B. Beaizley, Deputy Clerk
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1)1 the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

Altoona Quicksilver Mixing Co.,

Plaintiff,

vs.

Integral Quicksilver Mining Co.,

Defeiulant. /

Bond on Writ of Error,

Know all men by these presents, That we, Edward

W. McGraw, of Alameda County, California, as princi-

pal, and Joseph Sloss and W. H. Palmer, as sureties,

are held and firmly bound unto the Altoona Quicksilver

Mining Company (a corporation), in tlie full and just sum

of five hundred dollars, to be paid to the said Altoona

Quicksilver Mining Company, its attorneys, successors,

or assigns: to which paynient, well and truly to be made,

we bind ourselves, our heirs, executors, and administra-

tors, jointly and severally, by these presents. Sealed

w^ith our seals, and dated this — day of January, in the

year of our Lord, one thousand eight hundred and ninety-

six.

Whereas, lately at a session of the Circuit Court of the

United States, for the Northern District of California,

in a suit depending in said Court between the Altoona

Quicksilver Mining Company plaintiff, and the Integral

Quicksilver Mining Company defendant, judgment in
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ejectment was rendered against the said Integral Quick-

silver Mining Co., and the said Integral Quicksilver

Mining Co. having obtained from said Court an order

allowing a writ of error, and also a writ of error to re-

verse the judgment in the aforesaid Court, and a citation

directed to the said Altoona Quicksilver Mining Co. is

about to be issued, citing and admonishing it to be and

appear at a United States Circuit Court of Appeals for

the Ninth Circuit, to be holden at San Francisco, in the

State of California, on the twenty -first day of February

next.

Now, the condition of the above obligation is such,

that if the said Integral Quicksilver Mining Company

shall prosecute its Writ of Error to effect, and shall

answer all costs that shall be awarded against it if it fail

to make its plea good, tlien tlie above obligation to be

void; else to remain in full force and virtue.

Edward W. McGraw, [seal]

Jos. Sloss, [seal]

W. H. Palmer. [seal]

United States of America,

Northern District of Cali.v^......, .

ERICA, \

lifornia, ]>ss.

City and County of San Francisco.

Joseph Sloss and W. H. Palmer, being duly sworn,

each for himself, deposes and says, that he is a house-

holder in said district, and is worth the sum of five hun-

dred dollars, exclusive of property exempt from execu-

tion, and over and above all debts and liabilities.

Jos. Sloss,

W. H. Palmer.
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Subscribed and sworn to before me this 2 1st day of

January, A. D. 1896.

[seal] Lincoln Sonntag,

Notary Public in and for the City and County of San

Francisco, State of CaUfornia.

[Endorsed]: Bond on Writ of Error. Form of bond

and sufficiency of sureties approved. Joseph McKenna,

Judge. Filed Jany. 22d, 1896. W. J. Costigan, Clerk.

In the Circuit Court of the United KytateSy Xinth Judicial

Circuit, Northern Disirict of California.

Altoona Qi icksilver Mining Co.,

Plaintiff,

vs. V Xo. 11872.

Integral Quicksilver Mining Co.,

Defendant.

Certificate to Transcript.

I, W. J. Costigan, clerk of the Circuit Court of the

United States of America, of the Ninth Judicial Cir-

cuit, in and for the Northern District of California, do

hereby certify the foregoing written pages, numbered

from I to 161, inclusive, to be a full, true, and correct

copy of the record and proceedings in the above and

therein entitled cause, as the same remains of record

and on file in the office of the clerk of said Court, and

that the same constitute the return to the annexed ATrit

of Error.
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I further certify that the cost of the foregoing re-

turn to Writ of Error is $96.-A\, and that said amount

was paid by the Integral Quicksilver Mining Company.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court this 25th'day of

January, in the year of our Lord one thousand eight

hundred and ninety-six.

[seal] W. J. COSTIGAN,

Clerk United States Circuit Court, Northern District

of California.

Writ of Error.

United States of America—ss.

The President of tlie United States, to the Honorable

the Judges of the Circuit Court of the United

States for the Ninth Circuit, Northern District of

California, Greeting :

Because, in the record and j)roceedings, as also in the

rendition of tlie judgment of a plea which is in the said

Circuit Court, before you, or some of you, between the

Integral Quicksilver Mining Company, plaintiff in error,

and Altoona Quicksilver Mining Company, defendant in

error, a map.ifest error hath happened, to the great dam-

age of the said Integral Quicksilver Mining Company,

plaintiff in error, as by its complaint appears.

We, being wilHng that error, if any hath been, should

be duly corrected, and full and speedy justice done to the

parties aforesaid in this behalf, do command you, if judg-
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ment be tlierein given, that then under your seal, dis-

tinctly and openly, you send the record and proceedu.g^

aforesaid, with all things concerning the saite, to the

United States Circuit Court of Appeals for the Nu.th

Circuit, together with this writ, so that you have the
.,

same at the city of San Francisco, in the State of Cali-

fornia, on the 2 1st clay of February next, in the said

Circuit Court of Appeals, to be then and there held, that

the record and proceedings aforesaid being inspected, the

said Circuit Curt of Appeals may cause further to be

done therein to correct that error, what of right, and ac-

cording to the laws and customs of the United States,

should be done.

Witness, the Honorable Melville W. Fuller, 'Chief

Justice of the United States, the 22d day of January,

in the year of our Lord one thousand ei.irht hundred and

ninety-six.

[SEAL] W. J. COSTIGAN,

Clerk of the Circuit Court of the United States, for the

Ninth Circuit, Northern District of California.

Allowed bv

JOSEPH McKENNA,
Judge.

Service of within writ and receipt of a copy thereof is-

hereby admitted this 22nd day of January, 1896.

C. W. CROSS,

Attorney for Defendant in Error.

Return to Writ of Error.

The answer of the Judges of the Circuit Court of the
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United States of the Ninth Judicial Circuit, in and for

the Northern District of Cahfornia.

The record and all proceedings of the plaint whereof

mention is within made, with all things touching the

same, w^e certify under the seal of our said Court, to tlie

United States Circuit Court of Appeals for the Ninth

Circuit, within mentioned, at the day and place within

contained, in a certain schedule to this writ annexed as

within w^e are commanded.

By the Court.

[seal.] W. J. COSTIGAN,
,

Clerk.

[Endorsed] : Writ of Error. Filed Jany. 22nd, 1896.

W.J. Costigan, Clerk.

Citation, s

United States of A^ierica—ss.

The President of the United States, to Altoona Quick-

silver Mining Company, Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city of San Fran-

cisco, in the State of California, on the 21st day of Feb-

ruary next, pursuant to a Writ of Error filed in the

clerk's office of the Circuit Court of the United States,

Ninth Circuit, Northern District of California, in a certain

action numbered 11872, and entitled the Altoona Quick-

silver Mining Company, plaintiff, vs. Integral Quicksil-

ver Mining Company, defendant, wherein said Integral



166 Integral Quicksilver Mining Co.

Quicksilver Mining Company is plaintiff in error and

you are defendant in error, to show cause, if any there

be, why the judgment rendered against the said plaintiff

in error, as in the said Writ of Error mentioned, should

not be corrected, and why speedy justice should not be

done to the parties in tliat behalf.

Witness, the Honorable Joseph McKenna, Judge of

the United States Circuit Court, Ninth Circuit, North-

ern District of California, this 22d day of January, A. D.

1896.

JOSEPH McKENNA,
Judofe.

Service of within citation and receipt of a copy

thereof, is hereby admitted this 22nd day of January,

1896.

C. W. CROSS,
Attorney for Defendant in Error.

[Endorsed]: Citation. Filed Jany. 22d, 1896.

. W. J. Costiiren, Clerk.

[Endorsed]
: No. 280. In the United States Circuit

Court of Appeals, for the Ninth Circuit. Integral Quick-

silver Mining Company, Plaintiff in Error, vs. Altoona
Quicksilver Mining Company. Transcript of Record. In
Error to the Circuit Court of the United States for the

Northern District of California.

Filed January 25, 1896.

F. D. MONCKTON,
Clerk.
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IN THE

lltiitct* States (firniit Court of ^jjpcols

FOR THE

NINTH CIRCLTIT.

INTEGRAL QUICKSILVER
MIXING COMPANY,

Plaintiff in Erroi\
vs.

ALTOONA QUICKSILVER
MINING COMPANY,

Defendant in Erro7\

WRIT OF ERROR TO THE CIRCUIT COURT
OF THE UNITED STATES, NINTH CIR-

CUIT, NORTHERN DISTRICT
OF CALIFORNIA.

BRIEF OF PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

Defendant in error brougrht suit in ejectment for a

mining ditch in Trinity County. California, and for the

water rights appurtenant not only to said Boston ditch

but to another ditch known as the Altoona ditch, alleging

title and ouster, and for five thousand dollars damages.

The complaint alleges that the value of said Boston

ditch and of said waters and water rights is more than

two thousand dollars.

The <uinindLd answer denied all ownership of the

plaintiff below in the Boston ditch or water rights in



question, denied any damage, claimed title to the ditch

and water rluhts, denied ouster, pleaded the statute of

limitations; alleged abandonment, of the Boston ditch in

1873, a valid location thereof, thereupon by predecessors

of defendant in said action
{
plaintiff in error here).

Trial was had before a jury, numerous exceptions

were taken to the rulings of the Court as to the ad-

mission of evidence and to the instructions given to the

jury by the Court, which exceptions will be considered in

detail in their proper place.

The questions involved in the case are:

1st. What acts are necessary to procure and hold title

to mining ditches constructed on public lands of the

United States.

2nd. What evidence was pertinent and admissible to

establish the issues in this case.

-^rd. Is the action of ejectment maintainable for a

water ditch or water rights.

ASSIGNMENTS OF ERROR.

The plaintiff in error, in accordance with the rules ot

the Court, makes the following assignments of error.

I.

The plaintiff offered in evidence the Notice of Loca-

tion of the Trinity Mining Claim by John A. Lytle, A.

W. Hawkett and James McK. Crow, dated August 8th,

1872, and recorded in the office of the Recorder of

Trinity County, California, August 15th, 1872; to the in-

troduction of which Noiice in evidence defendant ob-

jected on the ground that the same was irrelevant, in-

competent and immaterial. Objection was overruled by

the Court, (Transcript, p. 24) to which ruling of the



Court defendant, by its counsel, then and there duly ex-

cepted; and the said rulino- of the Court is hereby as-

signed as error.

II.

Plaintiff offered in evidence a deed dated August ist,

1873, from James McKinley Crow to John Gray, of

Crow's interest in the Trinit\- Mine, acknowledged the

same date, recorded in the County Recorder's office of

Trinity County, AuL^ust 4th, 1873. Also a deed from

John Gray to David McKay of the same interest, dated

August 2. 1873, acknowledged the same date, and re-

corded in the County Recorder's oflfice of Trinity County,

August 4, 1873. Also a deed of the same property

from David McKay to Fred. H. Lorina and Augustus

Rumfeldt, dated September 23, 1874, acknowledged the

same date, and recorded in the County Recorder's office

in Trinity County. September 28, 1874. Also a deed of

the same interest from Rumfeldt and Lorino- to A W
Hawkett and J. A. Lytle. dated October 5, -874. and

acknowledged the same date, and recorded in the County

Records of Trinity County, October 19, 1874. To each

of which conveyances defendant objected on the ground

that the same were irrelevant, immaterial and incom-

petent; which objections were overruled by the Court,

(Transcript, p. 25) to which rulings of the Court de-

fendant, by its counsel, duly excepted; and the said

ruling of the Court is hereby assigned as error.

III.

Plaintiff offered in evidence Notice of Location of the

Altoona Mine by John A. Lytle, dated September 20th.

1874, and recorded in the office of the Recor^'



Trinity County, October 15th, 1874; which was objected

to by defendant as immaterial, irrelevant and incompetent.

Objection was overruled by the Court; (Transcript, p. 32)

to which ruling of the Court defendant, by its counsel,

duly excepted: and the said ruling of tlie Court is here-

by assigned as error.

IV.

1 lainiif? offered in evidence a series of mesne convey-

ances: A deed from John A. Lytle to Philip W. McCarthy

of the undivided one-ienth of the Trinity Quicksilver

mine, dated October 17. 1874, acknowledged the same

date,' and recorded in the County Recorder's ofif^ce at

Trinity County, October 23, 1874. A deed from Lytle

and McCarthy to Marks Zellerbach, dated July i. 1875,

of the undivided one-half of the Trinity claim as located

by Hawkett, Crow and Lytle. acknowledged July 7,

1875, and recorded, July 19, 1875, i" the Recorder's

office of Trinity County. Also a deed from A. W.

Hawkett to Marks Zellerbach. dated Augur,t 13, 1875,

acknowledged the same date, and recorded in the

County Records of Trinity County, August lO, 1875,

which deed purports to convey one-half of the Altoona

mine, one-half of the Trinity mine, and one-half of the

Crow Creek ditch. Also deed from Lytle, Hawkett and

McCarthy to Zellerbach. dated September 8, 1875, ac-

knowledged the same date, and recorded September 24,

1875, purporting to convey the Altoona claim, the

Trinity claim, and the Crow Creek ditch and water

rights; to each of which said conveyances defendant, by

its counsel, objected on the ground that it was immaterial,

irrelevant and incompetent. (Transcript, p. 33-) The
^^"^

\ions were overruled by the Court; to which rulings



of the Court defendant by its counsel, duly excepted:

and the said ruling of the Court is hereby assigned as

error.

V.

Plaintiff offered in evidence tiie deed, dated August

i6th, 1877, by which the Boston Cinnabar Mining Com-
pany conveys to the Altoona Quicksilver Mining Com-
pany, in consideration of five hundred dollars, that certain

ditch situated in Trinity County, State of California,

commencing at the Crow Creek and running thence to

the Wiltz ravine, and thence to the mining property of

the party of the first part, to wit: the Boston Cinnabar

Mining Co., the same being one and a half miles long,

more or less, and known as the Boston Cinnabar Mining

Company's ditch, which deed was duly acknowledged

August 16. 1877, and recorded in the County Records

of Trinity County, August 20, 1877.

The deed was objected to by defendant on the ground,

that it was void, as it appeared that it was made after

the grantor had ceased to use the water. (Transcript,

pp. 40-41) The objection was overruled and deed ad-

mitted in evidence; to which ruling of the Court defend-

ant, by its counsel, then and there duly excepted: and

the said ruling of the Court is hereby assigned as error.

VI.

Plaintiff identified by witness M. D. Butler a letter re-

ceived by him shortly after it was written, which letter

reads as follows:

/'



" January loth, 18S9.

'' Mr. M. D. Butler,

*' Cinnabar.

" Dear Sir:—
" The Altoona Quicksilver Mining Company hereby

" grants you permission to use the water out of the

'' ditches belonging to the above mentioned company

'' this spring and until such a time as the company shall

" have use for the same, due notice of which you will re-

" ceive from the undersigned. In consideration there-

" for, you agree to keep the ditches in good order and

" repair without any charge to this company. Please

" give me in writing your concurrence thereto.

" Yours truly,

- CHARLES ALLENBERG,
" Secretary Altoona Quicksilver

'' Mining Company."

To which counsel for defendant objected on the ground

that the same was immaterial, irrelevant and incom-

petent. Objection was overruled by the Court; (Trans.,

pp. 41-42) to which ruling of the Court defendant, by its

counsel then and there duly excepted: and the said

ruling of the Court is hereby assigned as error.

VII.

Plaintiff identified by witness Butler a certain letter

written and mailed by him at the date thereof and re-

ceived by Charles Allenberg shortly after, and offered it

in evidence, which letter reads as follows:



" Cinnabar Mining Dist.,

" Trinity Co., Jany. 29, '89.

" Chas. Allenberg. Esq.,

'' Dear Sir:—
" I am in receipt of yours of 22nd inst., enclosing per-

'' mit to use water out of ditclies belonging to Altoona
" Quicksilver Mining Company, and in consideration I

" agree to keep said ditches in good order and repair at

" my own expense, and keep possession of same for

" said Company subject to your order.

*' Yours truly.

" M. D. BUTLER."
Counsel for defendant objected on the ground that it

was immaterial, irrelevant and incompetent; objection
overruled; (Transcript, pp. 42-43) to which ruling of the
Court defendant, by its counsel, duly excepted: and the
said ruling of the Court is hereby assigned as error.

VIII.

Witness I\I. D. Butler testified as follows: That in

1890 and 1891 he was operating for the x^ltoona Quick-
silver Mining Company and was their General Manager
and Superintendent up there. That the work done on
the Loring claim was done with water from the Altoona
ditch. I was not there at the time. I only saw what
had been done. That about three-fourths of an acre has
been sluiced off the Trinity and Altoona claims. That
up to the time witness left, the ledge had been worked
to the depth of 120 feet, and there was 800 or 900 feet

of tunnel in hard rock.

Plaintiff then asked the following question: Do you
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know how much ore had been taken ont of that mine up

to the time that you left?

Objected to by defendant as immatenal. irrelevant and

incompetent; objection overruled; (Transcript, p. 44)

to which ruling of the Court defendant, by its counsel

duly excepted: and the said ruling of the Court is hereby

assigned as error.

The witness answered as follows: About i 2COO flasks

of quicksilver from the Altoona and Trinity claims. A

flask of quicksilver is 76 1-2 pounds.

IX.

Counsel for plaintiff then asked said witness, ]\I. D.

Butler: Do you know what the value of quicksilver has

been during those times ?

Objected to by defendant as immaterial, irrelevant and

incompetent; objection overrided by the Court; (Trans-

cript, p. 44) to which ruling defendant, by its counsel,

duly excepted: and the said ruling of the Court is hereby

assigned as error.

Witness answered: At one time $1 i 5.00 a flask, and

from that down to $45 -O^-

X.

Said witness, U. D. Butler, testified that he had often

been in the Altoona mine and tunnel.

Plaintiff asked of said witness the following question:

State whether or not the ore body appears on the bot-

tom of the tunnel ?

Objected to by defendant as immaterial, irrelevant and

incompetent; objection overruled; (Transcript, p. 45)

to wiikh ruhng of the Court defendant, by its counsel,



duly excepted: and the said rnling of the Court is hereby

assig-ned as error.

The witness answered: It does for nearly 600 feet.

XI.

Plaintiff then asked said witness M. D. Butler: How
wide is that ore body ?

Objected to by defendant as immaterial, irrelevant

and incompetent; objection overruled; (Transcript, p.

45) to which ruling- of the Court defendant d-ily ex-

cepted: and the said ruling of the Court is hereby as-

signed as error.

The witness answered: It varies from 4 feet to

22 1-2; that was apparent in the bottom of the tunnel,

right through there, and all of the work has been done

above the level of the tunnel.

XII.

The said witness, AI. D. Butler, testified, that he

sluiced on the Boston mine in 1886 and 18S7 with water
from the Boston ditch. That he relocated the Boston

mine. September loth. 1885; and it was after that that

he used the water.

Plaintiff then asked the following question; Did you

have any controversy with the Superintendent of the

Altoona Company about your right to use that water ?

Objected to by defendant as immaterial, irrelevant and

incompetent; objection overruled; (Transcript, p 45)
to which ruling of the Court defendant, by its counsel,

duly excepted; which said ruling of the Court is hereby

assigned as error.

The witness answered; I did—with Louis Girard, who
was the representative of the Altoona Quicksilver Mining

Co., on the ground, about the use of the ditch and wp^-^-.



lO

XIII.

Plaintiff then asked said witness. M. D. Butler: What

did he say to you about it ?

To which question defendant objected as immaterial,

irrelevant and imcompetent; objection was overruled;

(Transcript, pp. 45-46) to which railing ot the Court de-

fendant, by its counsel, duly excepted: and the said

ruling of the Court is hereby assigned as error.

The witness answered: He came on the ditch and

told me I must stop using the water of the ditch, that it

was the property of the Altoona Company.

XIV.

Said witness, M. D. Butler, further testified: That the

defendant took possession ot the Boston mine some

lime in 1891 or 1892. That the witness turned the

water out of the Boston ditch, so that it would go

down to the head of the Altoona ditch for the purpose

of keeping the water running continuously at the Altoona

mine on August 9, 1S92, and posted a notice that the

Altoona Company claimed the ditch and water right and

forbidding any person trespassing upon those properties,

and also about the 17th of August. I needed all of the

water at those times for use on the Altoona mine. Ihat

two days after the witness turned the water out of the

Boston ditch the McCaws turned it back into the Boston

ditch again. That they continued to use it afterwards

that season at the Boston mine.

Question by plaintiff: What happened after that be-

tween you and any offtcer of the Integral Company, and

what conversations occurred between you and any

•lO w%^
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officer of the Integral Company with regard to the use

of this water if any ?

Answer. I met Professor McCaw on the trail one

day. He was going out to the railroad and I was coming

in. He protested against my interfering with the water,

and warned me that if I continued that interference, his

gang would string me up.

Counsel for defendant moved to strike the answer of

the witness out. because it had nothing to do with the

case.

The motion was denied by the Court; (Transcript,

pp. 47-48) to which ruling of the Court defendant, by

its counsel, duly excepted: and the said ruling of the

Court is hereby assigned as error.

XV.

Plaintiff's witness F. H. Loring testified: That in

1 88 1, 1882 and 1883 he used the water by arrangement

with the Altoona Companx ; also in i8'^4. In this con-

nection plaintiff offered in evidence a certain agreement,

identified by witness having first proved the genuineness of

the signature of F. H. Lorin^r and E. L. Goldstein, and

also having proved that at that time said Goldstein was

President of the Altoona Quicksilver Mining Company.

Counsel for defendant objected to the introduction of

said agreement in evidence on the ground that the same

was irrelevant, immaterial and incompetent. Objection

was overruled by the Court; (Transcript, p. 57) to

which ruling of the Court defendant, by its counsel, then

and there duly excepted: and the said ruling of the Court

is hereby assigned as error.
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Said agreement reads as follows, to-vvit.

" This agreement, made and entered into between F.

" H. Loring, party of the first part, and the Altoona

•' Quicksilver Mining Company, a corporation, party of

" the second part,

" WITNESSETH: That the said party of the second

" part agrees that the party of the first part may have

" whatever water belonging to said party of the second

" part is requisite for the working of the Quicksilver

" Mine of said first party, and may use the iron pipe ot

" said second party for the purpose of conducting said

" water to the mine of said first party, and in considera-

" tion thereof the said party of the first part agrees to

"give and pay to the said party of the second part

" one-third of the net proceeds of the mine of said party

'' of the first part so worked by him. The party of the

'' second part is to incur no liability or expense whatever

" in case there shall be no proceeds from working said

'• mine, and the party of the first part is not to pay to

''• the party of the second part any compensation what-

'• ever for the use of said water and pipe unless and un-

"
til after all the expenses of working said mine shall

" have been paid out of the proceeds thereof. This

" agreement is not to continue after the expiration of the

'' year 1882.

"In Witness Whereof, the party of the first part and

" of the second part have executed this instrument the

" 31st day of May, 1882.

- F. H. LORING,
" Davis Cinnabar Mine.

" E. L. GOLDSTEIN.

i.
" President Altoona Q. Mg. Co."
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XVI.

Plaintiff also had identified and proved the o-enuine-

ness of the signatures, and that at the date of the instru-

ment said E. L. Goldstein was President of the Altoona

Quicksilver Minina Company, and offered in evidence a

certain agreement; and defendant, by its counsel, objected

to the introduction in evidence of said agreement on the

ground that the same was irrelevant, immaterial and in-

competent. The objection was overruled by the Court;

(Transcript, pp. 58-59) to which ruling of the Court the

defendant, by its counsel, then and there duly excepted:

and the said ruling of the Court is hereby assigned as

error.

The said agreement reads as follows:

" This agreement, made and entered into between F.
•• H. Loring. party of the first part, and the Altoona
" Quicksilver Mining Company, a corporation, party of
" the second part,

" WITNESSETH : That the said party of the second part
'' agrees that the party of the first part may have what-
" ever water belonging to said party of the second part

" is requisite for the working of the quicksilver mine of
'' said party, and may use the iron pipe of said second
'• party for the purpose of conducting said water to the

" mine of said first party, and in consideration thereof

" the said party of the first part agrees to give and pay
" to the said party of the second part one-third of the
'• net proceeds of the mine of said party of the first part
" so worked by him.

" The party of the second part is to incur no liability

'• or expense whatever in case there shall be no proceeas
" from working said mine, and the party of the first part
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"

is not to pay to the party of the second part any com-

" pensation whatever lor the use of said water and pipe,

" unless and until after all the expenses of working said

" mine shall have been paid out of the proceeds thereof.

'' This agreement is not to continue after the expira-

" tion of the year 1883.

^' In witness whereof, the party of the first, and of the

•' second, part have executed this instrument this sixth

'' day of March, 1883.

" E. L. GOLDSTEIN,
" President Altoona Quicksilver IMg. Co.

"F. H. LORING.
" Davis Quicksilver Mine."

XVII.

Witness J.
F. Cox, on cross-examination, testified:

That while he was Superintendent he put some boxes

in the Altoona ditch and covered them over, six inches

square. That there was a string of 20 or 30 boxes.

That they were put in for the purpose of giving water

during the winter months. The boxes were there yet.

That they probably extended three hundred feet. They

extended from the Altoona ditch to the furnace into two

different tanks, 300 feet or a little more. That the water

that was coming down the ditch for the last year was

water than ran through those boxes. That after putting

in the boxes he filled in the ditch on each side and cov-

ered the boxes over to prevent the water from freezing.

On re-direct examination of said witness, plauitiff

elicited evidence tending to prove: That the water

carried through those boxes was the water used to sup-

ply tiie engines of plaintiff for steam purposes and to the



condensers for the purpose of condensation. That the

boxes were put in the immediate center of the ditch at

the extreme lower end of the ditch immediately at the

mine.

Counsel for plaintiff thereupon asked the witness the

following question:

What other uses could be made of that water at the

Altoona mines by the Altoona Company ?

Question was objected to by counsel for defendant as

immaterial, irrelevant and incompetent. Objection over-

ruled by the Court (Trans., pp. 63-64) ; to which ruling of

the Court counsel for defendant then and there duly ex-

cepted; and the said ruling of the Court is hereby as-

signed as error.

To which question the witness answered: It can be

put to pumping, hoisting, producing electric power, and
so forth.

XVIII.

Counsel for plaintiff then asked of said witness Cox
the following question: State whether or not all those

purposes are necessary and useful in the working of the

mine ?

To which question counsel for defendant objected on

the ground that the same was incompetent and imma-
terial. Objection was overruled by the Court (Trans.,

p. 64); to which ruling of the Court counsel for defendant

then and there duly excepted: and the said ruling of the

Court is hereby assigned as error.

To this question the witness answered: They are

both necessary and useful.
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XIX.

Plaintifl's witness J.
M. Cleaves testified: That he

had measured the capacity of the Boston and Altoona

ditches to carry water. That the capacity of the Boston

ditch is 618 inches measured under a 4rinch pressure.

The Altoona ditch run its full capacity is about 1,000

miner's inches.

Counsel for plaintiff asked the following question:

State to the jury whether or not you made surveys for

the purpose of ascertaining the elevation of the lower end

of the ditch (the Boston ditch) above the collar of the

shaft in the hoisting works of the Altoona mine ?

This question was objected to by counsel for defendant

as immaterial, irrelevant and incompetent. The objection

was overruled by the Court; (Transcript, pp. 70-yi) to

which ruling of the Court, defendant, by its counsel,

then and there duly excepted: and the said ruling of the

Court is hereby assigned as error.

To which question the witness answered: 1 took the

elevation between the collar of the shaft and the mouth

of the Altoona ditch and found about 43 feet difference

in the elevation.

XX.

That between the collar of the shaft and the Boston

ditch on the point of the little hill above the mine the

difference was a fraction less than 162 feet. That the

collar of the shaft is the main level of the floor in the

hoisting works. That the shaft is used for hoisting ores

and for general working purposes of the mine, and for

pumping. (Transcript, p. 71.)

All this testimony was given under the objection of



defendant as being incompetent, irrelevant and immater-

ial, and was admitted by the Court subject to the excep-

tion of the counsel for defendant to the ruling of the

Court: and the said ruling of the Court is hereby assigned

as error

XXI.

Also the following testimony was given under the same

objection, ruling and exception: (Transcript, pp. 7/ -72.)

That there is a cage used for hoisting ore and for

taking men up and down in the mine. That it is oper-

ated by steam power for that purpose. That it runs per-

pendicularly. Mining timbers have to go up and down

that shaft. That the collar of the shaft is the upper end

—

the top. That that is where the cages come to the sur-

face and discharge. That the cages are stopped at the

collar of the shaft and the cars loaded with ore are run

off and taken out where they are placed in retorts and

furnaces. That the shaft had been sunk when witness

was there about 240 feet. That when witness was there

they were drifting or working at the bottom. That when

the level at 240 feet had been worked, a orood miner

would go down and sink the shaft deeper.

And the said ruling of the Couri is hereby assigned as

error.

XXII.

Louis N. Girard, witness for plaintiff, testified: That

in 1886 he had charge of the Altoona mining properties.

Counsel for plaintiff asked the witness the following

question

:

During the year 1886, did you make any arrangement

for the Company with the Butlers in regard to the use of

the water of the Boston ditch ?



This question was objected to by counsel for defendant

as irrelevant, immaterial and incompetent; which objection

was overruled by the Court; (Transcript, p. 75) to which

ruling of the Court the defendant, by its counsel, then and

there duly excepted: and the said ruling of the Court is

hereby assigned as error.

The witness answered to this question: I let Mr.

Butler use the water for the repairing of the ditch, keep-

ing it up in repair; he agreed to put the ditch in repair

for the use of the water. I made that arrangement in

the interest of the Altoona Quicksilver Mining Co., as its

representative.

XXIII.

Plaintift's witness, Charles Allenberg, testified: That

he was the General Manager of the affairs of the corpor-

ation plaintiff since 1887.

Plaintiff asked said witness the following question:

DurincT that time what has been your intention as the

General Manager of the corporation with regard to hold-

ing the corporation's rights to these ditches and water

rights ?

Which question was objected to by counsel for de-

fendant as immaterial, irrelevant and incompetent.

The objection was overruled by the Court; (Transcript,

p. 86) to which ruling of the Court counsel for defend-

ant then and there duly excepted. And the said ruling

of the Court is hereby assigned as error.

To which question the witness answered: Always in-

tended to hold our rights to those ditches.

X
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XXIV.

Plaintiff then asked said witness the following question:

In the same connection, what has been the intention

with regard to the Boston ditch and the water right used

with the Boston ditch since the date of the deed from

the Boston Company to the Altoona Company in 1877 ?

To which question counsel for defendant objected on the

ground that the same was immaterial, irrelevant and in-

competent; which objection was overruled by the Court;

(Transcript, pp. 86 87) to which rulingof the Court counsel

for defendant then and there duly excepted. And the

said ruling of the Court is hereby assigned as error.

To this question the witness answered: Always in-

tended to hold our right to the ditch and the water right.

XXV.
Plaintiff then asked said witness the following question:

And what in the same connection with regard to the

Altoona ditch and the right to divert water through it ?

Same objection, ruling and exception. (Transcript,

p. Sy.) And the said ruling of the Court is hereby

assio-ned as error.

To which question the witness answered: The same.

XXVI.
Plaintiff then asked said witness:

What use could be made of the water tl^.rough the

Altoona and Boston ditches for the purposes of that

Company other than what it has actually been ap-

propriated to ?

Objected to by counsel for defendant on the ground that

it was irrelevant, immaterial and incompetent and purely

speculative.
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Objection overruled by the Court; (Transcript, pp.

87-88) to which ruling of the Court the defendant, by

its counsel, then and there duly excepted. And the

said ruling of the Court is hereby assigned as error.

Answer: We could use the water for water power, to

run our machinery by water power.

XXYII.

Plaintiff then asked said witness the following question:

What advantages would you have as to power when

you could bring the water through the Boston ditch over

what you would have in bringing the water through the

Altoona ditch ?

Same objection, ruling and exception. (Transcript,

p. 88.) And the said ruling of the Court is hereby

assigned as error.

Answer: The difference in the elevation; could get so

much more power through the Boston ditch than through

the Altoona ditch; the higher elevation gives more

pressure.

XXVIII.

Plaintiff then asked the witness the following question:

What benefits would accrue to the Company from

using this water for power over obtaining power by

other means which could be used ?

Same objection, ruling and exception. (Transcript,

pp. 88-89.) And the said ruling of the Court is hereby

assigned as error.

Answer: It would save us from using steam power,

and consequently save a good deal of wood to make

steam for the boilers. It would also save an engineer.
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XXIX.
Plaintiff then asked said witness the following- question:

How much expense per month would it save the

Company during such months as it would furnish power?
Same objection, ruling and exception. (Transcript,

p. 89.) And the said ruling of the Court is hereby as-

signed as error.

Answer: It would save some $600 per month during

such time as we had the water power.

The counsel for defendant moved to strike out the

answer. Motion denied. To which ruling the counsel

for defendant then and there duly excepted. And the

said ruling of the Court is hereby assigned as error.

XXXI.
Plaintiff then asked said witness the following

questions:

Question: Did you see Mr. M. D. Butler in this city

during the years 1886 and 1887 from time to time?

Answer: Yes, sir, at my ofifice on Brannan St.

Question: Did you have any conversation with him
at those times with regard to the use of the Boston ditch

and the water there ?

Question objected to by defendant as incompetent,

irrelevant and immaterial. Objection overruled. (Trans-

cript, p. 89.) To which rilling of the Court defendant,

by its counsel, then and there duly excepted. And
the said ruling of the Court is hereby assigned as error.

Answer: Mr. Butler came to me on several occasions

and asked me for the use of the water for sluicing boxes

and some for iron pipes; and I always give him per-

mission to use our water for sluice boxes or iron pipes.
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He wanted to use the water on the Boston mines, and

iiaturally wanted to use the water of the Boston ditch.

That was the only ditch that would carr>- the water on

that mine so tar as I know.

XXXII.

Counsel for piaiaujj then offered in evidence the pat-

ent of the United States to the Altoona Ouicksflver

Mining Co, for the Altoona Quicksilver Minii^

daints. dated June 21st, 1895. WTiich patent was

oinected to by defendant as immaieriaL irrefevant and

incompetent, and as havii^ been issued subsequent to

the commencement of this action. Objection overruled.

(Transcript, pL 90 ) To which rulii^ of the Court

the defendant by its counsel then and there duly ex-

cepted. And the said ruKi^ of the Court is hereby as-

sailed as error.

XXXIII.

Said witness Allenberg: further testified:

That the Akoona and Trinitj- Quicksilver mines had

not been worked out in I SS5. That the steam hoslii^

and pumping woiks and the reduction works which are

now on Aat property were buflt in iS94- That they

^»ere commenced about June, 1S94, and compfeted about

December, 1894.

Plaintiff then asked the witness the lollowti^ question:

What amount of quicksilver has the mine prtodoced

since that time—since you commenced potiii^ up th<jse

works, which you say you commenced puttii^ up about

a 3^ear stgoJ

(Directed to as immaterial, irrdevanl and incompetent,

a-.^ reforinf to matters occurring ^noe the» €»mmence-
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p. S^.) To which ruling of the Court, the defendant.

by its counsel, then and there duly excepted. And the

said ruling of the Court is hereby assigned as error.

Witness answered: About $71,000 worth.

XXXIV.
Counsel for plaintitT then asked witness the followino-

question

:

To what depth has the mine been worked ?

Objected to as immaterial, irrelevant and incompetent.

Objection overruled. (Transcript, pp. 95-96.) To which

ruling of the Court the defendant, by its counsel, then and

there duly excepted. And the said ruling of the Court

is hereb)' assigned as error.

To which question the witness answered; Two
hundred and thirty-one and a half feet.

XXXW
Plaintiff then asked the said witness Allenberg the

following question

:

What is and has been the intention of the Company
and of yourself as General Manager of the Company
with regard to the working and development of that

mine since the year 18S0 ?

Objected to as irrelevant, immaterial and incompetent.

Objection overruled. (^1 ranscript, p. 96.) To which

ruling of the Court the defendant, b)- its counsel, then

and there duly excepted. And the said ruling of the

Court is hereby assigned as error.

To which question the witness answered; Since 1880,

we contemijlated to work the mine as we are doine now,

but we were unable to do so until last year, on account



24

of litigation between the stockholders of the Altoona

Quicksilver Mining Co.

Mr. Campbell, counsel for defendant: I move to

strike that answer out. Motion denied by the Court.

(Transcript, p. 96.) To which ruling counsel for de-

fendant then and there duly excepted, and the said

ruling of the Court is hereby assigned as error.

XXXVI.

Counsel for plaintiff then asked said witness the fol-

lowing question:

What amount of money was expended by the Altoona

Quicksilver Mining Co. in the operation and development

of its properties in the Cinnabar Mining District in

Trinity County, California, from the time the Company

took possession of the property up to the commencement

of this suit ?

Objected to by defendant as immaterial, irrelevant and

incompetent. Objection was overruled by the Court.

(Transcript, pp. 96-97.) To which ruling counsel for

defendant then and there duly excepted. And the said

ruHng of the Court is hereby assigned as error.

To which question witness answered: About $257,

000.

XXXVII.

The Court erred in charging the jury as follows:

(Transcript, pp. 121-123-124.)

"To abandon such right is to relinquish possession

" thereof without any present intention to repossess.

" To constitute such an abandonment there must be a

" concurrence of act and intent, viz: the act of leavmg

" the premises or property vacant so that it may be ap-
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" propriated by the next comer, and intending not to

'' return."

XXXVIII.

The Court erred in charging the jury as follows:

(Transcript, pp. i 2 i - 1 24.)

•' The mere intention to abandon if not coupled with

" yielding up possession or cessation of user is not suffi-

^' cient; nor will the non-user alone without an intention

" to abandon be held to amount to an abandonment.

" Abandonment is therefore a question of fact. Yielding

*'up possession and non-userareevidencesofabandonment,

" and under many circumstances sufficient to warrant the

" deduction of the ultimate fact of abandonment. But it

' may be rebutted by evidence which shows that not-

" withstanding such non-user or want of possession the

*' owner did not intend to abandon it."

XXXIX.
The Court erred in charging the jury as follows:

(Transcript, pp. 121-124.)

' Use of the ditch and water by any other person by

*' permission of the owner is sufficient to maintain the

*' owner's possession, or right of possession, as though it

*' were used by the owner."

XL.

Counsel for defendant also excepted to the charge of

the Court on the ground that the Court in his charge to

the jury omitted one of the elements of abandonment, in

this:

" That one of the elements of abandonment is left

•' entirely out.—that is, no matter how strong the inten-

^' tion is to use the water, or take the use of the water,

/
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" or continue to use it at another time; still, if at another

" time they do not use it or begin to use it, or commence

" work looking to the use of it in the near future, that

" then is abandonment, no matter how strong their in-

" tention in the future is. They must do some active

" work applying the water to that use or some other

" beneficial use." (Transcript, pp. 124-125.)

And said omission from said charge of the Court is

hereby assigned as error.

XLI.

The Court erred in refusing to charge the jury at the

request of the defendant, as follows, to- wit (Transcript,

p. 125):

" The use required by the Statute to entitle a person

'' to the waters of a stream must be an actual use for

" some beneficial purpose. It is not sufficient under the

" law that there be simply a claim to the water without

" any use. And if you find from the evidence that the

" plaintiff, the Altoona Quicksilver Mining Company, did

" not, since the year 1881, use any of the waters that ran

'' through the Boston ditch, and did not in good faith intend

" to use them, but allowed the ditch to go to ruin and

" decay, so that the same could not be used as a ditch,

" but claimed the Boston ditch and water right for the

'' sole purpose of preventing others from using said water

" for a beneficial purpose, I charge you that such a claim

"
is not sufficient to entitle the plaintiff to the possession

" of said ditch in this action, and you should find for the

" defendant upon that branch of the case."
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XLII.

The Court erred in refusing; to charge the jury, at the

request of the defendant, as follows, to-wit (Transcript,

p. 126)

:

'' No appropriation of water can be made for purely

speculative purposes, and the rig-ht to use water can

only be acquired for the purpose of applying it to a

beneficial purpose, and as soon as the purpose ceases,

the right to use the water ceases at once, unless the

appropriator, within a reasonable time, takes active

steps to apply said water to another beneficial use.

'' A person cannot hold the right to use water against

the subsequent appropriator by an intent formed in the

mind to, at a future date, put the water which he has

ceased to use to another and different purpose or use,

unless he begins active work upon the new use within

a reasonable time after he has ceased to use the water

for the original purpose, and prosecuted the same dili-

gently to a conclusion. The law does not permit a

person to hold water for speculative purposes, and no

matter how good the intentions of the appropriator

may be to use water for a beneficial purpose in the

future, still, he is only allowed a reasonable length of

time, consistent with tlie magnitude of the work neces-

sary, to use the water and his diligent and reasonable

exertions to complete the work."

XLIil.

The Court erred in refusing to charge the jury, at the

request of the defendant, as follows, to-wit (Transcript,

p. 127):

'' By Act of Congress, the Government of the United
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" States has given to the appropriators and users of

" waters, the right to run their canals and ditches over

" the vacant and pubhc lands of the United States. The

" right to run canals and ditches does not give the party

" building the same any title lo the land, except the

" right of way across it. The right is merely an ease-

" ment and continues only so long as the ditch is used

' to convey water for a needful and beneficial purpose,

" and whenever the party who built the ditch, or his

" successors in interest, ceases to use the same, for an

" unreasonable length of time, for the purpose of con-

'• veying water to be used for a needful purpose, then

" the rights of the party who built the ditch, or his suc-

" cessors in interest, ends, and any person may enter in-

" to and upon said ditch and u.se the same to convey

" water for the purpose of applying it for a beneficial

" use, and the party who built the ditch, or his successors

" in interest, cannot complain."

XLIV.

The Court erred in refusing to charge the jury, at the

request of the defendant, as follows, to- wit: (Trans-

cript, pp. 127, 128.)

" The test of the right to water in this State is gover-

'• ned by appropriation, use and non-use. The right of a

" party to use water for a beneficial purpose continues as

" long as the water is actually applied to that use, or to

'' some other beneficial use, and terminates when the

" use is discontinued. The original use, however, can-

" not be changed by the original appropriator or his suc-

" cessors in interest to the detriment of a subsequent ap-

" propriator, nor can the original appropriator or his
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" successors in interest assert, against a subsequent ap-

" propriator, his intent to ciiange the use of the water to

" another purpose which will be injurious to a subsequent

" appropriator, unless the first appropriator has done
" some act and used due diligence within a reasonable

" time towards the making of said change prior to the

'' appropriation of said water by another person. If the

" purpose for which the water was originally appropriated

" has failed, tiie first appropriator cannot hold that water
*• indefinitely for any other purpose, unless he takes

•' active steps to do so within a reasonable time and

"before others have appropriated the water. The doc-
'' trine is that no man shall act upon the principle of the

" dog in the manger either in the appropriation of water,

" for which he has no present use, or in the holding of
'' water which he has ceased to use."

XLV.
This is an action of ejectment for a water ditch and

water rights. Ejectment will lie for neither a water

ditch or water rights, and the action should be dismissed.

ARGUMENT.
A large portion of the exceptions to the evidence and

ot the exceptions to the instructions of the Court, given

and refused, are based upon principles which are at the

foundation of titles to ditch property on government

lands.

Before entering upon the details of our exceptions, we
think it will facilitate a proper understanding of the posi-

tion and claims of the plaintifY in error to briefly recapitu-

late the facts as disclosed by the evidence, so far as is

necessary, to show the bearings of the instructions "-^d



30

testimony excepted to, and to discuss at such length as

need be the fundamental principles underlying the righis

and claims of the parties hereto.

THE FACTS.

Ti-ie Trinity and Altoona mines are quicksilver mines

in the Cinnabar District, Trinity County. California,

located in 1872 and 1874. and which came into the pos-

session of defendant in error in 1875. These two mining

claims, at the time of the trial of the case, had both

been patented to defendant in error. As shown by the

patents and maps in evidence, the Altoona and Trinity

claims are each located in the west half of Sec. 22, T. 38

N., R. 6 W.. in Trinity County. They are adjoining

claims, extending east and west, each 600 feet wide from

north to south, and 1,500 feet long from east to west.

The Trinity is the more northerly of the two. Crow

Creek is a stream flowing in a southerly course through

Sections 14 and 23 and emptying into the east fork of

Trinity River in northwest quarter of Sec. 26. Wiltz

Gulch is a a stream flowing in a southeasterly direction

through the northwest and southwest quarters of Sec. 14

and emptying into Crow Creek, in the northwest quarter

of the southeast quarter of Section 14. Prior to 1875,

a ditch had been dug to supply the Trinity and Altoona

mines with water from Crow Creek and Wiltz Gulch.

The ditch commenced at Crow Creek, a little south of

the north hne of the N. W. J of S. E. J of Section 14;

thence running in a general southwesterly direction, fol-

lowing the sinuosities of the mountains, it crossed Wiltz

Gulch in the N. E. i of S. W. i of Sec. 14 and took
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water therefrom: thence extendingr through the south-

west quarter of Sec. 14, across the extreme southeast

corner of Section 15 and down througrh Section 22. upon
and across the north halt of the Trinity Mine. The de-

fendant in error came into possession of that ditch in 1875.

and has held and used it off and on ever since. Xo
question is made as to their title to it. This ditch is

known as the Altoona or Crow Creek Ditch.

In the year 1875, ^^- D. Butler and his associates took

possession of some mining gronnd which he called the

Boston Mine. It is a claim 600 by 1500 feet; runs

from northeast to southwest and lies principally in the

south half of south east quarter of Sec. i ;; but a small

portion of it is in the north half of the^^^ half of the

north-east quarter of Section 22. In 1875, Butler and
his associates commenced to build the ditch in con-

troversy known as the Boston Ditch, commencino- at

the north fork of Crow Creek in northwest quarter of

Section 14; thence southwesterly to Wiltz Gulch in same
quarter section; thence utilizing Wiltz Gulch as a water

way. to a point in northeast quarter of southwest

quarter of Section 14. the water was there taken from

the Gulch, by a ditch running a little north of west

through the north halt of the south-west quarter of Sec-

tion 14, into the southeast quarter of Section 15: thence

southwesterly through said quarter section to and upon
the Boston Mine

Butler and his associates conveyed the Boston mine to

the Boston Cinnabar Mining Company, (a r.orpo-ation),

in August, 1875. and that corporation completed the

ditch which they had begun. In August j6th. 1877, the
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Boston Cinnabar Mining Company conveyed the ditch

to the defendant in error.

We have not deemed it necessary to refer to the

Transcript to support the foregoing allegations of fact as

we do not deem it possible that there can be any con-

troversy about them.

As to other facts about to be stated there is some

conflict in the evidence and we will cite the Court to the

Transcript; but it must be remembered that the only use

of the testimony is to illustrate the exceptions, and that no

matter how conflicting the evidence may have been on

any point, an instruction, not in itself good law, which

removed our theory of the facts as disclosed by the evi-

dence from the consideration of the jury, is reversible

error. For all purposes of this ^^sethe^jTm^^ial evidence

is that which is most favorable to d ofon^ant in error.

If our view of the law is correct, however, the conflict

in the evidence is not material. It relates chiefly to the

use of the Boston Ditch by the defendant in error.

In 1876 or 1877 the Boston Ditch was extended from

the Boston mine southwesterly to a point northwest of a

reservoir, which reservoir, as shown by the map of plaint-

iff in error, is a short distance north of the center of Sec.

22. (Witness Horan, Transcript, p. 27; Littlefield.

Transcript, p. 35; M. D. Butler, Transcript, p. 40-) ^

further extension southwesterly is said to have been

made in 1879. (Witness Osgood, p. 66.)

One witness who was in the employ of defendant in

error from 1875 to 1879, says that in one season and m

one only during that time, was water from the Boston

Ditch, used by defendant in error, he thinks, in 1878.

(Horan, Transcript, pp. 26-28.) Another witness says

\
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the water was used two seasons during that time, but not

later than 1878. One season by defendant in error on

Altoona Mine and the other season by having a renter, on

an outside claim, the Loring claim. (Littlefield, Trans-

cript, pp. 36-37.) Another says they used the water

on the Loring claim in 1879, 1880, i88t and 1883.

(Osgood, Transcript, pp. 66-67.) Another that there

was no water in the Boston Ditch in 1883 or 1886.

(Dack, Transcript, pp. 64-65.) Another, an employee

of defendant in error, says: Boston Ditch, after the

time he went there in 1879, was never used by de-

fendant in error, and in only one year, 1880, was used

at all, and that was on the Loring claim, west of the

Trinity and Altoona mines. (Girard, Transcript, pp.

73, 76, ']'].) Another that there was no water in the

Boston Ditch below the Boston Mine from 1882 to 1892.

(M. D. Butler. Transcript, p. 50.) Still another that the

ditch was not used by defendant in error in 1878 or 1879

(Carter, Transcript, pp. 10 1. 102.)

Allenberg, who was from 1875, Manager of the

Altoona Quicksilver Mining Co., says that all he ever did

in relation to the Boston Ditch since 1878 was simply to

claim it and think that at some time he would use it for

power; that since 1878 he never tried to get any water

through the Boston Ditch down to the Altoona Mine.

(Transcript, p. 100.)

So that it is absolutely certain from the testimony that

defendant in error never used the ditch in question after

1883, and there is evidence from which the jury, if they

had been allowed to pass on the question, might well

have concluded that its last use by defendant in error

was as early certainly as 1878. This action was com-
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braced a period of ten years certainly, with evidence

tending to prove that it existed for fifteen years, before

the commencement ol this action.

The subsequent history of the Boston Ditch is as fol-

lows: In 1884, Girard, who was then in charge of the

Altoona Mining Go's, property, without any instructions

from any one and on his on responsibility cleaned it out.

(Transcript, pp. 73; 1^-)

In iS8-„ M. B. Butler relocated the Boston Mine, then

long since abandoned, and in 1885, 1886 and 1887,

used water from the Boston Ditch upon it. (Trans-

cript, pp. 41, 46, 5', 55) and also in /888 and up to

April, in 1889. (Transcript, p. 54 )

Prior to January, 1889, when Butler was using water

out of the Boston Ditch, Girard, Superintendent of the

Altoona Co., came up and turned it off, and notified him

that it was the property of the Altoona Go., and that

Buder could use it only by permit. Butler made some

sort of a compromise with Girard by which the Altoona

Co., would allow him to use the water. (Transcript, p.

48,53, 54.75-) On January loth. i 889, Butler got a writ-

ten permit from the Altoona Company to use the water

" until such time as the Company shall have use for the

same." (Transcript, p. 42.) The permit conclusively

shows that defendant in error was not then using the

ditch or water and had not then any use for it.

In 1892. McCaw President of the plaintiff in error

took possession of the ditch above the Boston Mine,

located the water by posting notice, cleaned the ditch

down to the Boston Mine, and used the water at the

mine. The plaintiff in error took possession of the
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Boston Mine in 1891 or 1892. (Transcript, pp. 46. 47.)

In iSSS. the Boston Ditch, from the north fork of

Crow Creek to Wiltz Ravine was all out of repair. In

1888, no water runninor through ditch to Boston mine.

nor from Boston mine to Altoona mine. (Lytle, Tran-

script, p. 32.)

From 1882 to 1892 no water flowed through that por-

tion of the Boston Ditch below the Boston mine. (M.

B. Butler, Transcript, p. 50.) In 1S92 the ditch below

the Boston mine was filled with gravel, sand, rocks

and trees, and was not in a condition to run water. That

portion of the ditch was not in condition to conduct water

in any year between 1882 and 1P92. In 1882 the ditch

above Boston mine could not carry water until cleaned

out by witness. (M. B. Butler, Transcript, p. 51)

Girard, former employee and superintendent of de-

fendant in error, says from 1880 to 1S88 no water ran

through Boston Ditch below Boston mine, except in

1880. when it was used on the Loring claim, then called

the Davis claim. That in 18S8 no living man could have

put water through the ditch below Boston mine. The

ditch was filled up and caved in.—filled with dirt and

brush. (Transcript, pp. 73, 77) I>i i^'^^S there were

no places where water would run at all. (Transcript, p.

79-)

C. M Butler says from 1 88 7 to 1891 the ditch below

Boston mine was filled up with rocks and brush in places.

In 1885. ditch in pretty good shape for quite a distance.

but no water ran through it. (Transcript, p. 82.)

Carter says in 1892 ditch between Wi'tz Gulch and

Boston mine out of repair,—not possible to run water

through k till it was cleaned out. In 1878 ditch below

/
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Boston mine in pretty fair condition,—no water through

it in 1878 or 1S79. In 1892 that portion of ditch in bad

condition, filled with logs, rocks and brush, and banks

caved in. (Transcript, pp. 101, 102.)

' Cummings says from 1886 to 1891 no water in Boston

Ditch beiow Boston mine. It would not carry water

without being cleaned out. (Transcript, pp 112, 113.)

The ditch was originally wholly on government land,

and still is so except where it passes through the Boston

Minino- claim, which claim has been purchased from the

United States by plaintiff in error.

THE LAW OF THE CASE.

The fact being that plaintiff's right of recovery is

based on a possession or possible title acquired in iS/V^

followed by absolute non-user for over ten, and as we

claim for over fifteen, years before suit brought, the law

pertinent to such facts should have been correctly given

to jury. But throughout the trial and in its instructions

to the jury, the Court below acted on a mistaken theory

as to the law of the case.

The Civil Code of California, which was in force in

1872 and ever since, provides as follows:

Section 14 10. " The right to the use of running water

flowing in a river or stream or down a caiion or ravine

may be acquired by appropriation."

Section 141 1. "The appropriation must be for some

useful or beneficial purpose, and zuJien the appropriator

or his successor in interest ceases to use it for such a

purpose his ri<^ht ce.ises."

It is singular that up to the trial of this case in the

Court below, the construction and application of that
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portion of Section 14]!, italicised as above, had never

been adjudicated by the Supreme Court of California, or

by any Court of the United States.

In March. 1895. the Supreme Court of California de-

cided the case of Utt v. Frey. 106 Cal., 392, in which,

without any reference to or consideration of Section

lull, it said (p. 397):

" The right which is acquired to the use of water by

" appropriation may be lost by abandonment. To aban-

'• don such right is to relinquish possession tl-ereof with-

" out ail)- intention to repossess. To constitute such

" abandonment there must be concurrence of act and

" intent, viz: the act of leaving the premises or property

" vacant, so that it may be appropriated by the next

*' comer, and the intention of not returning, [Citing cases.]

" The mere intention to abandon, if not coupled with

" yielding up possession or a cessation of user is not

" sufficient, nor ivill the non-user alone zvithoni an inten-

'"'''tton to abandon be held to amount to an abandonment,

'' etc."

In that case it does not appear that the sections of

the Civil Code above cited were called to the attention

of the Court: nor were they material to that case.

In that case there was no question of cessation of

user, as it affirmatively appears that the ditch was in con-

stant use. (p. 398) and we think the italicized language

used was merely obiter. However, the Court below, and as

it seemed to us. reluctantly, deemed itself bound by that

decision; and the rulings of the Court as to admission of

testimony and in its instructions and refusal of instructions

were based on the law as stated in that decision. For-

tunately we are relieved of the necessity to discuss that
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opinion, as the same Court has, since the trial of this case

in the Court below, construed Section 141 i

.

We refer to a ca^e which is the first and only case

construing that section and which conclusively demon-

strates the error of the theory on which this case was

tried in the Court below, and the erroneous application

which was made of the doctrine of Utt v. Frey.

The principle of the decision of this later case must

commend itself to Courts of the United States, because

it is in harmony with the lecrislation of the United States.

The doctrine of abandonment set our in Utt v. Frey,

would incumber the lands of the United States and of

purchasers from the United States, for all time to come,

with easements held and used only for purposes of specu-

lation, annoyance or blackmail. This doctrine of abandon-

ment, dependent upon intention, was formerly applied to

mining claims located on government lands, but Congress

utterly abolished it by the Act of May 10th, ICS72, now

incorporated in Section 2324 of Revised Statutes, which

provides that if annual work on a mining claim is not

performed in any one year, the claim shall be subject to

relocation by third parties. As the old doctrine of aban-

donment has now no application to mining claims on

government lands, it would seem to follow that it can

have no application to a mere appurtenant of the claim,

such as a mining ditch. It would be a curious result that

if A. who takes up a mining claim on U. S. lands, and

also takes up water from a U. S. stream and builds a

ditch over U. S. land for the sole purpose of working the

claim, afterwards suffers the mining claim to be legally

relocated, that he can for all time to come, by his mere
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intention not to abandon the ditch and water right, pre-

vent the relocator from working his claim.

The case to which we refer, to-wit: Smith v. Hawkins,

42 Pac. Rep.. 453 (not yet officially reported), does

away with the possibility of such injustice.

The material portion of the decision is as follows:

" Per Curiam: Action begun in October, 1892, to

'' quiet the alleged title of plaintiffs to a dam, ditch and

'• water right for the diversion of the waters of Wolf

" Creek in Nevada County. As early as the year i862,

'' one Jolin Ross was in possession of the ditch, and sold

" water from the same. The ditch claimed by plaintiffs

" is two-thirds of a mile in length. Its original capacity

" was 457 inches of water, though it seems to be now so

" filled up as to be capable of carrying about 100 inches

" only. Plaintiffs claim in virtue of a deed to them ex-

" ecuted by Ross in March, 1888, which, for the purposes

'• of the decision, we shall assume was sufficient to con-

" vey h is title to the property in dispute. Since the

'' year 1875 taxes have been annually assessed against

" such property, and paid by Ross and his successors,

" the plaintiffs. In 1890 it was leased by plaintiffs to

" persons who made no use of it, but who paid two

" months' rental therefor, at $ 1 5 per month. Defendant

" owns a piece of land lying below the head of the Ross

'' Ditch and riparian 10 said creek. One-fourth of a mile

" of the leneth of such ditch is on defendant's said land,

'' and was there constructed before defendant settled on

" the same. He having acquired title to the land under

" the federal homestead laws, the patent therefor was is-

" sued to him in 1S91. In 1879 the defendant con-

" structed a ditch tapping the creek about 50 feet below
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•• the Ross ilam, and havinqr a capacity of 200 inchfs of

'• water uinler 6-incli pressure; and by that means, (or 13

'' years next before the commencement of this action,

" continuously, uninterruptedly, with a claim ot rijrht,

'* peaceably, and with the knowledo^e of plaintiffs and

'' said Ross, defendant diverted such water to the extent

'* of the capacity of his ditch, and used the same for

'' ai^ricultural purposes on his said land. For the period

'' of 5 years and more next before the commencement of

" the action, the dam, ditch, and watrr right claimed by

" plainiifis have not been used by Ross, or any one who

" has succeeded to his interest, for any uselul or bene-

" ficial purpose. Neither he nor they have ever owned

'' any property below the head of that ditch to which

'• the water could be applied. For any purpose of pro-

"
fit, its use was contingent on its sale or rental to

• other persons, and this occurred very infrequently.

" PlaintiH's predecessor in interest appropriated water

'• by means of his ditch, and conveyed it over and across

" the land of the defendant, which, at the lime of appro-

" priation, was a part of the public domain. While the

'' rights of rival claimants and appropriators, as between

" themselves, had for a long time been recognized and

'• adjusted, both by mining custom and adjudications in

' the State Courts, it was not until 1866 that ihey met

" wMth federal cognizance and sanction. In that year the

'• United States conferred upon those who had or who

' might thereafter appropriate water, and conduct the

'' same over the public land, a license so to do; and fur-

' ther provided that all patents granted, or pre-emptions

" or homesteads allowed, should be subject to any such
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'' vested and accrued water rights, or riofhts to ditches

" and reservoirs used in connection with such water

'' rights, as might have i^een acquired under or recognized

" by the act. Rev. St. U. S., §§ 2339, 2340. An ap-

*' propriator of water under these circumstances, and

" while the land which he subjects to his necessary uses

'* continues to be part of the public domain is a licensee

" of the general government; but, when such part of the

'' public domain passes into private ovvnership, it is bur-

" dened by the easement granted by the United States

" to the appropriator, who holds his rights against this

'' land under an express grant. In this essential respect,

*' —that is to say, in the origin of the title under which

" the servient tenement is subjected to the use,—one

" holding water rights by such appropriation differs from

" one who holds water rights by prescription. The
'' differences are two- fold: A prescriptive right could not

*' be acquired against the United States, and can be ac-

" quired only by one claimant against another private in-

" dividual. Again, such an appropriation, to perfect the

" rights of the appropriator, does not necessitate use for

*' any given length of time; while time and adverse use

'' are essential elements to the perfection of a prescriptive

" right. One who claims a right by prescription must

" use the water continuously, uninterruptedly, and ad-

" versely for a period of at least five years, after which

" time the law will conclusively presume an antecedent

" grant to him of his asserted right.

" Section 811 of the Civil Code, discussing the ex-

^' tinguishment of servitudes, declares (subdivision 4):

" ' When the servitude is acquired by enjoyment, disuse

thereof by the owner of the servitude for the period



" prescribed for acquiring title by enjoyment extinguishes

" the servitude.' That this section cannot in strictness

" be applied to rights under such an appropriation as we

" have been discussing becomes obvious when, as above

- pointed out, it is considered that there is no period

" prescribed for acquiring title to such rights. Section

" 81 1, therefore, deals with the extinguishment of servi-

" tudes resting upon prescriptive rigiit,—a right vesting

" by reason of continued adverse enjoyment. Section

" 141 1 of the Civil Code declares that the appropriation

'' must be for some useful or beneficial purpose, and,

" when the appropriator or his successor in interest

" ceases to use it for such a purpose, the right ceases.

" This section deals with the forfeiture of a right by

" non-user alone. We say non-user, as distinguished

" from abandonment. If an appropriator has, in fact,

'' abandoned his right it would matter not for how long a

" time he had ceased to use the water; for, the moment

" that the abandonment itself was complete, his rights

' would cease and determine. Upon the other hand, he

" may have leased his property, and paid taxes thereon.

'' thus neo-ativing the idea of abandonment, as in this

" case, and yet may have failed for many years to make

" any beneficial use of the water he has appropriated.

" The question presented, therefore, is not one of ab-

" andonment, but one of non-user merely, and, as such,

"involves a construct! )n of Section 141 1, Civil Code.

" That section, as has been said, makes a cessation of

" use by the appropriator work a forfeiture of his right.

'• and the question for determination is. how long must

" this non-user continue before the right lapses ? Upon

" this point the legislature has made no specific declara-
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'• tion, but, by analog-)', we hold that a continuous non-

" user for five years will forfeit the right. The right to

" use the water ceasing at that time, the rights of way

'• for ditches and the like, which are incidental to the pri-

" mary right of use. would tall also, and the servient

•' tenement would be thus relieved from the servitude.

• In this State five years is the period fixed by law for

" the ripening of an adverse possession into a pres-

*' cripiive title. Five years is also the period declared

^" by law after which a prescriptive right depending upon

*' enjoyment is lost for non-user; and, for analogous rea-

" sons, we consider it to be a just and proper measure of

*' time for the forfeiture of an appropriator's rights for a

'• failure to use the water for a beneficial purpose, Con-

" sidering the necessity of water in the industrial affairs

*' of this State, it would be a most mischievous perpetuity

'• which would allow one who has made an appropria-

*' tion of a stream to retun indefinitely, as against other

''appropriators, a right to the water therein, while failing

" to applv the same to some useful or beneficial purpose.

'* Though, during the suspension of his use, other persons

*• might temporarily utilize the water unapplied by him,

*• yet no one could afford to make disposition for the em-

'• ployment of the same, involving labor or expense of

'• any considerable moment, when hable to be deprived

" of the element at the pleasure of the appropriator, and

'' after the lapse of any period of time, however great.

" The failure of plaintiffs to make any beneficial use of

" the water for a period of more than five years next pre-

" ceding the commencement of the action, as found by

" the Court, results, from what has been said, in a forfeit-
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'• ure of their riohts as appropriators. The judgment and

" order are reversed."

The foregoing decision exactly fits this case. The

cases are parallel. The defendant in this case, plaintiff

in error here, like the defendant in that, had, since the

ditch was constructed purchased from the United States

a portion of the land, to-wit: the Boston mine, over which

the ditch in controversy was laid out. (See Receiver's

Certificate of Purchase. (Transcript, p. 107.)

In this case as in that the plaintiH for a long series of

years had made no use of the ditch, and sought to main-

tain its right by infrequent rental to other persons.

That the instructions given in the Court below, and

the refusals to instruct were error, appears to be incon-

testable. They all antagonize the doctrine of Smith v

Hawkins.

The instructions excepted to in our assignments of

error, XXXVII and XXXVIII. are almost an exact repro-

duction of the decision of the Supreme Court of Califor-

nia, in

Uit V. Frey, 106 Cal., 397, 39?.

The obiter of that decision: " nor will the non-user

alone without an intention to abandon, be held to amount

to an abandonment," is reproduced in its exact language

in the instruction excepted to in our assignment

XXXVIII.

But the later decision of the same Court in Smith v.

Hawkins, holds that under the Statutes of California,

ricrht to a ditch is forfeited by non-user alone, in the

absence of any intent to abandon. It is true the Court

does not class non-user as a species of abandonment, but

the classification is merely technical. When a jury is
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instructed as it was in this case that a right once acquired

can be lost only by abandonment, and that non-user

alone was not abandonment, it must be manifest that the

Court meant the jury to understand, and that the jury

did understand, that the fact of non-user, no matter how

long continued or -mofe definitely proved, had no effect

on the rights of the plaintiff below.

The attention of the Court was specifically called to

this matter by our assignment Number XL ante.

The instruction excepted to in our assig-nment XXXIV
is clearly irreconcilable with Smith v. Hawkins,—the in-

struction being as follows:

''Use of the ditch and water by any other person, by

permission of the owner, is sufficient to maintain the

owner's possession, or right of possession, as though it

were used by the owner."

The instruction asked by us and refused, embodied in

our assignment of error XLl, is strictly in accordance with

the doctrine of Smith v. Hawkins, and we have already

shown that, under the testimony in this case, it was ap-

plicable and pertinent to the issues.

The same comments apply to the instruction asked by

us and refused, embodied in our assignment XLII, and

also to the instructions asked and refused and embodied

in our assignments XLIII and XLIV.

ERRONEOUS RULINGS AS TO EVIDENCE.

Assignments I, II, III, IV, are all founded on the intro-

duction of the paper title to the Altoona and Trinity

mines. The title to those mines was not in issue, and

could in no way throw any light upon the title to the

Boston Ditch in controversy here, as the plaintilT below
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did not claim to have acquired any title to the Boston

Ditch until lon^ after the date of the latest deed admitted

in evidence over our objection. It is difficult to surmise

any theory upon which the admission of those documents

can be justified.

Assignments VI and VII relate to a proposition from

the plaintiff below to M. D. Butler, in 1S89, to use the

water "' out of the ditches belonging" to said plaintiff, and

acceptance of the proposition by Butler. These docu-

ments were clearly irrelevant and immaterial under the

doctrine of Smith v. Hawkins.

There is no pretence of any use of the Boston Ditch

by plaintiff below for a good deal more than five years

prior to the dates of those documents. If it ever had

any right thereto, it had long before been forfeited by

non-user, and these documents could not revive the right.

Under any aspect of the case, they were immaterial and

inadmissible.

Assignments VIII, IX. X, XI, relate to the admission

in evidence of the opinion of Mr. Butler as to the indi-

cations upon, and the product of, the Altoona and Trinity

mines. The testimony had as little to with the issues

involved in this case, as to a question involved in the

next transit of Venus. • Upon what theory the testimony

was admitted is not apparent. It may have afforded

place for the counsel for plaintiff to argue to the jury

with sonorous eloquence, that to him who hath should be

given, and that a company which had prodigiously rich

mines should be awarded all the surrounding country.

Assignments XII and XIII relate to the admission in

evidence of a controvery between the witness Butler and

the superintendent or manager of defendant in error at
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some time alter 1886. The evidence was clearly inad-

missible under doctrine of Smith v. Hawkins.

Assignment XIV^ relates to the admission in evidence

of a controversy between Butler, as manager of defendant

in error, and IVIcCaw, president of plaintifT in error. It

seems that after plaintiff in error had taken possession of

the ditch in controversy and was putting it to a beneficial

use, Butler turned the water out of it. and McCaw told

him if he repeated the offence he would have him strung

up. On no possible theory could that testimony be rele-

vant. It could have no effect upon the rights of the

respective parties, and could have been introduced for no

other purpose than to afford counsel an opportunity to

prejudice the jury by denouncing the agents and em-

ployees of plaintiff in error as lawless desperadoes, etc.

It is not necessary to rehearse that class of oratory. It

is familiar to all.

Assignments XV and X\T relate to the introduction in

evidence of two agreements between the defendant in

error and one F. H. Loring, one in 1882 and the other

in I 883, by which Loring was given the use of the '' water

belonging to" said defendant in error for use in the

'* Loring" claim—a claim which adjoined and was west of

the Altoona and Trinity claims.

The evidence was clearly incompetent under doctrine

of Smith V. Hawkins.

Assignments XVII and XVIII relate to testimony of

J. D. Cox. He had testified as to uses to which the water

of the Altoona ditch had been put by defendant in error

since the commencement of this action. He was then

asked what other uses that water could be put to, and
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having answered, was asked if such uses were necessary

and useful.

The questions related only to the Altoona ditch, as to

which there is no controversy. But if tliey had related to

the Boston ditch, it must be apparent that possibilities of

use in 1894 and 1895 could throw no light on the title of

the parties in 1892 and 1893.

Assicrnments XIX. XX, XXI relate to the same class

of testimony as enumerated in the last assignment—to

wit, the possibilities of uses of the Boston ditch by de-

fendant in error in 1894-5.

Assignment XXII relates to the admission in evidence

of the testimony of Girard that in 1886 he, as superin-

tendent of defendant in error, gave Butler permission to

use the Boston ditch. It was clearly irrelevant under

Smith v. Hawkins.

Assignment XXIII. Allenberg. manager of defend-

ant in error from early days, was asked " What has been

your intention as general manager of the corporation with

regard to holding the corporation's rights to those ditches

and water rights ?"

The question was immaterial and irrelevant on two

grounds.

I St. If intention to use the ditch in question could be

material, it would be the intention of the corporation and

not that of its manager. The intention of a servant of

a corporation, not accompanied by acts, can under no

circumstances be held to be the intention of the master:

though the authorized acts of the servant may throw light

on the intention of the master.

2nd. The intention, expressed or unexpressed, even
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of the corporation, was immaterial under the doctrine of

Smith z'. Hawkins.

Assio^nments XXIV and XX\' were exceptions to

questions of the same character as the last.

We add to our remarks under last assignment that if it

was the intention of the corporation that was sought to

be elicited, the testimony of the witness was incompetent.

As corporations have no souls, so they have no minds.

There cannot be such a thing as an " intention of a

corporation, not expressed by some corporate act.

Assignments XXVI, XX\TI, XXIX. XXX, con-

cern questions asked Allenberg as to possible uses by

defendant inerror of the Boston Ditch, and soliciting

guesses fiom the witness as to the possible mining

value of the Boston Ditch to defendant.

The witness was profoundly ignorant as to all those

subjects and his answers were mere guesses and conjec-

tures He had never had a survey made of tb.e Boston

Ditch until after this suit was commenced; never had any

measurements taken as to fall of the water in that ditch

until after suit commenced; never had any estimate

made of the amount of water that could be gotten

through the ditch at different seasons of the year; he did

not know whether a small or large amount of water

could be got through; he never made any efforts to

ascertain whether there could be sufficient water to run

machinery, (Transcript, p. 99.)

But aside from all this, possible or even intended uses

of water, iiad no tendency to disprove non-user for ten

years or more before the action was commenced and evi-

dence thereof was immaterial and irrelevant under the doc-

trine of Smith V. Hawkins.
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AFsignment XXXI concerns testimony of Allenberg

as to applications of Butler for permission to use water of

Boston Ditch in 1886-7. It is the same class of testi-

mony as that excepted to and set forth in previous assign-

ments.

Assignment XXXII was as to introduction in evidence

of patents of U. S. for the Altoona and Trinity mines,

dated June 21st, 1895, long after this action was com-

menced. If the title to these mines was material, the

plaintiff in an ejectment suit could not prove tide ac-

quired after commencement of the action.

Assignments XXXIII. XXXIV, XXXV, XXXVI

relate to evidence elicited from witness Allenberg as to

the products of the mines of defendant in error, the

amount expended in their development, and the inten-

tions of the witness as to the future management. All

the questions and answers were utterly irrelevant to the

question of tide to the Boston Ditch, but served to im-

press on the minds of the jury that the plaintiff below

was a rich and powerful corporation.

THE JUDGMENT ROLL.

On the complaint this action cannot be maintained

and the judgment should be reversed with direcitons to

dismiss the action.

This is an acdon of ejectment for the Boston ditch and

for water rights.

The right to the use of water is an incorporeal hered-

itament for which ejectment will not lie.

" Oil is a fluid like water: it is not the subject of pro-

perty except while in actual occupancy. A grant of water
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has long been considered not to be a grant of anything

for which an ejectment will lie."

Dark?', Johnston, 93 Am. Dec, 732.

S. C, 55 Pa. St., 164.

Ejectment will not lie for a fishery or diversion of a

water course.

Black V. Hepburn, 2 Yeates Pa.. 333.

I'he appropriator of water has no title therein except

perhaps as to the limited quantity, which may be flowing

in his ditch,

Wheeler v. Irrigation Co., 3 Am. St., 605.

S. C, 10 Colorado, 582.

Kidd z'. Laird, 15 Calif., 179, 180.

The adjustment of conflicting rights to water Is a pro-

per subject only for a Court of Equity.

City of Salem v. Salem F. M. Co., i 2 Oregon,

387.

Olmstead v. Loomis, 9 N. Y., 423.

A ditch is nothing more than an excavation in the

ground. It is a watercourse. A watercourse is defined

to be a channel or canal for the conveyance of water. It

may be natural, as when it is made by the natural flow of

water caused by the general superficies of the sur-

rounding land, from which the water is collected into

one channel, or it may be artificial, as in case of a ditch or

other artificial means used to divert the water from its

natural channel, or to carry it from low lands from which

it will not flow in consequence of the natural formation

of the surface of the surrounding land.

Earl V. DeHart, 72 Am. Dec, 398.

S. C, I Beasley's Ch., (N.J.,) 280,
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Hawley e-. Shelton, 33 Am. St., 942.

S. C, 64 Vt., 491.

Chamberlain v. Hemmin^way, 33 Am. St., '^32.

S. C, 63 Conn., 1.

It is well settled that ejectment will not lie for a water

course.

Swift z'. Goodrich, 70 Cal., 106-7.

Black's Pomeroy on Water Rights, Sec. 75.

Newell on Ejectment, p. 54.

In Tibbets z'. Blakewell, 35 Pac. Rep., 1007, not

officially reported, ejectment was brought for a strip of

land six feet in width. The land was the property of

the plaintiff. Defendant denied the ouster. It appeared

from the evidence that a water ditch was located on the

strip of land. The only evidence of ouster was evidence

that defendant had diverted and appropriated the water

of the ditch. The Supreme Court of California held that

this was no ouster, but a mere trespess for which an ac-

tion for damage would lie.

The basis of an action of ejectment is an ouster. If

there can be no ouster there can be no ejectment and if

appropriation and diversion of oujtar from a ditch is not

ouster, it is difficult to conceive what act would constitute

ouster as to ditch property.

Respectfully submitted,
'

E. W. McGRAW,
Attorney for Appellant.
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No. 280.

IN THE

UNITED STATES CIRCUIT COURT OF APPEALS

NINTH CIRCUIT.

INTEGRAL QUICKSILVER MINING
CO.,

Plaintifif in Error,

vs.

THE ALTOONA QUICKSILVER
MINING CO.,

Defendant in Error.

Brief of Defendant in Error.

The defendant in error brought its action of eject-

ment, in the U. S. Circuit Court in and for the Ninth

Circuit, Northern District of California.

Pleadings.

The complaint alleged:

1. The due incorporation of the parties.

2. The residence of the plaintiff in the Northern Dis-

trict of California, and the residence of defendant out-

side of the State of California.



3. The value of the property involved to be more

than $2000.

4. That the properties involved in the litigation are

real estate situated in the Northern District of Califor-

nia.

5. That the plaintiff was tlie owner and entitled to

the possession of two certain water ditches, known as

the Altoona (or Crow Creek) Ditch and the Bjston

Ditch, both of said ditches taking water from Crow

Creek and Wiltz Gulch, and conveying said water to

plaintiff's mines, known as the Altoona Quicksilver

Mines; also the right, by means of said ditches, to take

and divert from said Crow Creek and Wiltz Gulch at

all times 500 inches of running water, measured under

a 4 inch pressure, and to convey the same to said plain-

tiff's said quicksilver mines, and that plaintiff's said

right was the first and prior right to take water from

said Crow Creek and Wiltz Gulch, and that for more

than five years (the period of the Statute of Limitations

applicable to actions to recover possession of real estate

in California), viz: for the period of fifteen years prior

to the alleged wrongful acts of the defendant, the plain-

tiff, and its grantors and predecessors in interest, had

been in the notorious, exclusive adverse possession of

said real estate, claiming the same adversely to all the

world.

6. That whilst plaintiff was so in possession of said

properties, and on, to wit: August 29th, 1893, the de-

fendant entered into and upon the said Boston Ditch

and the water right and took possession thereof, and



ousted and ejected the plaintiflf therefrom, and still

continues to withhold the same from the plaintiff, etc.,

to plaintiff's damage, etc.

The plaintiff in error, by its answer

1. Denied plaintiff's ownership and right of posses-

sion of both of said ditches, and of plaintiff's right to

divert water from Crow Creek or Wiltz Gulch by

means of said ditches or either of them.

2. Denied the ouster, on or about August 29th,

1893, "for the reason that plaintiff had not been in the

possession of the same for about 12 years."

3. Admitted that defendant was in possession of the

Boston Ditcli, and thereby taking the water from Crow

Creek and appropriating the same to its own (defendant's)

use; and also admitted the holding and withholding by

defendant of said property; but denied the wrongful char-

acter of such holdinor or withholdinoj.

4. Alleged the defendant to be the owner of said

Boston Ditch, and of the first right to divert the waters

of Crow Creek and Wiltz Gulch to the full capacity of

said ditch, and to apply said waters to its own (defend-

ant's) uses; and that it (defendant) had been in such pos-

session and user for five years prior to the commencement

of the suit.

5. Defendant also specially pleaded that plaintiff had

abandoned said ditch and water right, and that after such

abandonment defendant, about May 2nd, 1892, duly loca-

ted and took possession of said ditch and water right as



its own, and, ever since, held, possessed, and owned the

same in its own right, etc.

6. Defendant also pleaded the Statute of Limitations.

Issues for Trial.

Thus, by the pleadings, the only real issue between the

parties was the ownership and right of possession of the

plaintiff to the Boston Ditch, with its appurtenances, viz:

the first right to take the waters of Crow Creek and Wiltz

Gulch; and, as involved in that issue, the issues of aban-

donment and the Statute of Limitations.

Trial and Judgment.

The issues of fact were tried by a jury, before Judge

McKenna, a verdict rendered for the plaintiff (defendant

in error), and a judgment duly entered in favor of the

plaintiff (defendant in error) for the Boston Ditch and its

appurtenances.

Writ of Error.

A bill of exceptions taken at the trial was duly settled,

and the cause comes before this Court upon a writ of

error sued out by the defendant (plaintiff in error). (No

motion for new trial.)

Assignment of Errors.

The appellant assigns and rehes upon forty-four errors.

They seem to be too numerous to deal with individually,

and counsel for defendant in error submits his views upon

them, classified as follows:



Class 1.

Evidence of the ownership by defendant in error and

its grantors of the Altoona and Trinity Quicksilver Min-

ing Claims, to which claims the Boston Ditch extended,

and on which claims the respondent and its predecessors

in interest used the waters diverted by said ditch.

Class 2.

Evidence of acts of ownership and claim of ownership

performed by defendant in error upon and as to the Boston

Ditch and water rigjht, including^ the leasing^ of the same

to other parties and the use of the same by such lessees.

Class 3.

Evidence of the value and condition of defendant in

error's quicksilver mines, for use in connection with which

the respondent acquired, extended, and held the Boston

Ditch.

Class 4.

Evidence of the beneficial uses to which the Boston

Ditch and water right had been put and could be put upon

the quicksilver mines of defendant in error.

Class 5.

Evidence as to the intention of the defendant in error

with regard to its ownership and the use of the Boston

Ditch and water right.

Class 6.

Instructions and evidence as to the abandonment of

ditches and water rights.
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Class 7.

Instructions and evidence as to the non-user of the

Boston Ditch and water rights, and the effect thereof.

Class 1.

Evidence of the ownership by defendant in error and its

grantors of the Altoona and Trinity Quicksilver Mining

Claims, to which claims the Boston Ditch extended, and

on which claims the respondent and its predecessors in

interest used the waters diverted by said ditch.

To this class belong Assignments of Error Nos. 1, 2,

3, 4, 5, and 32.

The evidence objected to in these assignments of error

was admissible for the pui-pose of showing that the re-

spondent had use for the water upon mining claims which

it owned, such ownership being proven by the vahd loca-

tion, holding, and conveyances in a regular chain of title,

bringino; the title down to itself

Assignment No. 32 is fully met by the proposition that

when a U. S. patent issues for a mining claim it recognizes

and confirms all rights and titles from the date of a valid

location down to the issuance of the patent. It grants no

new rights, but simply incontestably establishes by record

precedent rights relating to the location upon which the

patent is based. For these purposes, the patent was not

to be excluded from the evidence, although it bore date

subsequent to the commencement of the suit.

Vide, 98 Cal. 332, Jacob v. Lorenz.

The necessity and propriety of the evidence of the own-

ership of these quicksilver mines by respondent is empha-

sized in the recent opinion of the Supreme Court of Call-



fornia (Smith v. Hmvkins), from \Yhich case counsel for

appellant quotes so in extenso in his brief. Quoting from

the opinion of the Court in that case
(
Vide page 40 of ap-

pellant's brief):

" For the period of five years and more next before the

*' commencement of the action the dam. ditch, and water

" right claimed by plaintiffs have not been used by Ross,

*' or any one who has succeeded to his interest, for any

*' useful or beneficial purpose. Neither he nor they have

" ever owned any property below the head of that ditch, to

*' which the water could he applied."

But again this evidence was admissible for the purpose

of showing that respondent had useful purposes to which

to apply the water, viz : to the mining of quicksilver ores

upon mines owned by it.

Civil Code of Cahfornia, Sec. 1411.

Class 2.

Evidence of acts of ownership, and claim of ownership

performed by defendant in error upon and as to the

Boston Ditch and water right, including the leasing of

the same to other parties by defendant in error, and the

use of the same by such lessees.

This class includes Assignments of Error Nos. 6, 7, 12,

13, 14, 15, 16, 22, 31, and 39.

In considering Nos. 6 and 7, the Court should read the

evidence which shows that, under the written contracts

shown under those two assignments, the respondent's

lessees used the ditch and water right in dispute until a

short time before appellant seized the possession of them.
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(Vide transcript, middle of page 81, also page 54.) Evi-

dence under Nos. 12, 13, and '22, was also admissible

under appellant's plea of abandonment.

The evidence shows that, under written and oral leases

from the defendant in error, the Boston Ditch and water

right were used various years, to wit: nearly every year

from 1876 to the ouster, by different parties. Appellant

objects to this. Respondent claims that it is pertinent

evidence for two reasons: 1st, It tends to rebut the alleged

abandonment; 2nd, Use by the tenant is use by the land-

lord, and such evidence proves user. Possession by

tenant is possession by the landlord.

Cal. C. C. P.. Sec. 32G.

This doctrine is so well understood and its application

so frequent, that we do not deem it necessary to cite

further authorities to the point. The other numbers

under this class are exceptions to evidence, that whenever

any other person, including appellant, attempted to use

the Boston Ditch and water right, that the respondent

always asserted its ownership of the property, and en-

forced recognition of its ownership. This evidence was

admissible both against defendant's pleas of abandonment

and of the Statute of Limitations, or prescription.

Class 3.

Evidence of the value and condition of the quick-

silver mines of defendant in error, for use in connection

with which the respondent acquired, extended and held

and used the Boston Ditch and water right.

A.ssignments of Error Xos. S, 9, U\ 11, 21, 33, 34,

and 36 belong to this class.
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The authorities hereinafter cited show clearly that the

Supreme Court of California has not only held this

class of evidence admissible, but extremely important,

in the class of cases to which the case at bar belono-s.

and especially where the question of abandonment and

appropriation of water for beneficial purposes is in-

volved. The Boston Ditch conveyed water to these

mines. To prove the extent and known value of the

mines and the large amounts of money expended upon

them by respondent was pertinent to the question of

whether respondent had in fact, or had ever intended,

to abandon the ditch and water right, which formed so

essential an element in their operation.

Class 4.

Evidence of the beneficial uses to which the Boston

Ditch and water right had been put, and could be put,

upon the quicksilver mines of defendant in error.

This class includes Assignments Js'os. 17, 18. 19^ 20,

21, 26, 27, 29, and 30.

That the defendant in error has used the ditch and

water for beneficial purposes, and had still further uses

for it in future was pertinent and admissible evidence,

and was also evidence tending to rebut any contention

of abandonment of the ditch and water right by the

defendant in error.

Class 5.

Evidence as to the intention of the defendant in

error with regard to the use of the Boston Ditch and

water right by it.
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This class includes Assignments Nos. 23, 24, 25, and

35 (N. B. There is an error in the figures 1SS7, m

line 3 of* Assignment No. 23. Instead of 1887, it should

read 1877. See transcript, p. 86, lines 9, 10, and 11.)

The intention of the party, where a question of

abandonment is involved, is one of the controlling ele-

ments. See authorities hereafter cited.

Class 6.

Instructions and evidence as to the abandonment of

ditches and water rights.

This includes the assignments under classes 3, 4, and

5; and also Assignments Nos. 37 and 38.

We submit that the charge given by the Circuit Court

as to the loss of the right of a prior owner and possessor

to a ditch and water right by abandonment was full, clear,

direct, and correct (See authorities hereafter cited.)

Abandonment involves both act and intention. To

clearly understand the portions of the charge assigned

as error, it will be necessary for this Court to examine

the context of the extracts contained in the assign-

ments of error. (See transcript, pp. 121, 123-4.)

Class 7.

Instructions and evidence as to the non-user of the

Boston Ditch and water rights, and the effect thereof.

This includes Assignments Nos. 41, 42, and 44.

A brief statement of the evidence at this point will

assist the Court.

The evidence shows that the Crow Creek Ditch, one of

the ditches described in the complaint, was the first ditch
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built out of Crow Creek, and was completed (see tran-

script, evidence of Hawkett, p. 23; Horan, p. 26; Lytle,

pp. 29-31; Littlefield, p. 34; Butler, p. 39), and took

water to the quicksilver mines of defendant in error from

both Crow Creek and Wiltz Gulch, and that defendant in

error had become the owner and user of said Crow Creek

Ditch, water right, and quicksilver mines before the Bos-

ton Ditch was commenced. That, in 1875, the Boston

Ditch was commenced by Butler and Worland, who also

owned the Boston Mine. (See transcript, evidence of

Butler, p. 39.) They afterwards sold the Boston Mine

and uncompleted ditch to the Boston Cinnabar Mining

Company (a corporation), which completed the ditch, and

used the water from Crow Creek and Wiltz Gulch, di-

verted by it, on the Boston Mine. (See transcript, evi-

dence of Butler, pp. 39-40.) That, August 17, 1877, the

Boston Cinnabar Mining Co. sold and deeded the Boston

Ditch and water right to the defendant in error. (See

transcript, pp. 39, 40, and 41.)

That the defendant in error then extended the ditch to

its quicksilver mines, and built a reservoir to accumulate

the water for its uses, on the line of the ditch above de-

fendant in error's mines (see transcript, evidence of But-

ler, p. 49; evidence of Osgood, pp. 65 and 66.)

That thereafter the defendant in error and its lessees

used the Boston Ditch and water right almost con-

tinuously until the Boston Ditch and water right were

seized and held by force and threats by the appellant, in

1892.

That the same waters and water rights were used by

defendant in error interchangeably between the two
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ditches, which were so situated that one of the ditches

was available for use upon one portion of the mines of de-

fendant in error, and the other ditch upon other portions

of the said mines of defendant in error.

Morris Osgood testified that defendant in error used

the Boston Ditch and water right through the seasons

of 1879, 1880, 1881, and 1883. {Vide transcript, pp.

65 to 69).

C. M. Butler testified to its use by himself and father

under agreement with the defendant in error, at the Bos-

ton Mine, in 1885, 1886, 1887, 1888, and 1889, and on

the Loring Claim in the last of those years. (Vide tran-

script, pp. 81-83.)

M. D. Butler testified to the use of the Boston Ditch

and water by defendant in error in 1883, and by himself,

by permission and agreement with defendant in error, m

1885, 1886, 1887, 1888, and 1889, up to August 1st.

{Vide transcript, pp. 41, 42, 43, 45, 46, 48, 49, 51, 53,

and 54.)

F. H. Loring testified to use of the Boston Ditch and

water in 1881, 1882, 1883, and 1884, by the defendant

in error, and by himself under written lease from the

defendant in error. {Vide transcript, pp. 56, 57, 58, 59,

60, and 61.)

W. B. Littlefield testified to use of the Boston Ditch

and water right by defendant in error in 1876, 1877,

and 1878, or 1877, 1878, and 1879. {Vide transcript,

pp. 34, 35, 36, 37, and 38.)

Patrick Horan testified, that while working for the

Altoona Company, he used the Boston Ditch and water



right on their mine for three years, and that one of the

years was 1878. (See transcript, p. 34.)

Dack testified to the use of the Boston Ditch and

water riojht by the Butlers in 1885 and 1889. (See

transcript, evidence of Dack, pages 64 and 65.)

Morris Osgood testified that he was ditch tender for

the defendant in error during the years 1879, 1880,

1881, and 1883, being absent from that locality in 1882,

and that the Bo.-.ton Ditch and water right was used

through the B )ston Ditch by the defendant in error

during the years 1879, 1880, 1881, and 1883. (See

transcript, pages 66, 67, 68 and 69.)

Allenberg testified to the use of the Boston Ditch and

water right by the defendant in error in 1878.

Louis Girard testified that he was superintendent of

the defendant in errors properties in the fall of 1884,

and that in September, 1884, he cleaned out the Boston

Ditch, its entire length, for the defendant in error.

That in 1885 the supply of water for the Boston

Ditch was not sufficient to nse at the Altoona

Mine. That the Altoona Company used the

Boston Ditch and water right in 1880 on its mines.

That in 1886 he, as superintendent for defendant in

error, leased the Boston Ditch and water right to the

Butlers, who used it for mining until he left the mine

in 1889. (See transcript, pp. 73, 74, 75 and 76.)

So the evidence clearly shows the purchase of the

Boston Ditch and water right from its previous owner,

in 1877, by the defendant in error, and their use by

defendant in error and its lessees, until and including
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1889, during every water season (undisputed), except

1885, in which year defendant in error had no use for

that ditch, but that year cleaned it out its full length.

The plaintiff in error pleads in its answer and claims

its right to the Boston Ditch and water right by virtue

of a re-location of the same, made May 2nd, 1892. (See

transcript, water location, contained in answer of plain-

tiff in error, pages 13 and 14.)

The evidence shows that the plaintiff in error first

turned the water into the Boston Ditch and used it in

July, 1892. (See transcript, evidence of Carter, p 102;

evidence of McCaw, p. 106.) That August 9th and

17th, 1892, Butler, acting as superintendent of the

properties of defendant in error, turned the water away

from the Boston Ditch to the Altoona Ditch, and posted

notices notifying all parties that the Altoona Company

claimed the properties, and not to interfere with it.

(See transcript, evidence of Butler, p. 49, and 50, and

54.) N. B. The Loring claim, the El Madre Mine, the

Davis Mine, and the claim marked "Ruby" on defend-

ant's Exhibit 2, are the same claim, under different

names. (See evidence of Loring, p. 61 ; evidence of

Girard, p. 75; evidence of C. M. Butler, p 82.)

The evidence also shows that, from '77 to '92, the

same water right was used interchangeably through the

Altoona Ditch on defendant's mine, up to the trial of

the suit. (See evidence of Hawkett, pp. 23, 24, 26, and

27; Lytle, pp. 30, 31, and 32; Littlefield, pp. 34 and

35; M. D. Butler, pp. 43, 49, and 81; Dack, pp. 64 and

65; Of good, pp. 80, 81, and 83; Grirard, pp. 73 and 75.)
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The Law of Water Rights and Ditches in the

State of California, as Declared by the Court

of Last Resort in That State.

Appropriation and Right of Appropriator.

7 Cal. 46, Hoffman v. Stone:

" The first appropriator of water acquires a special

" property in the waters thus appropriated, and as a

" necessary consequence might invoke all legal remedies

" for its defense or use."

12 Cal. 27, Kimball V. GearhaH :

" Possession or actual appropriation is the test of

** priority in all claims to the use of water, where such

" claims are not dependent upon the ownership of the

"land through which the water flows." (The Riparian

right.)

15 Gal. 162, Eidd v. Laird:

"As to the character of the property which the owner
*' of a ditch has in the water actually diverted by and

" flowing in his ditch, with reference to such water, his

*' power of control and right of enjoyment are ex-

" elusive and absolute, and it is a matter of little prac-

" tical importance whether in a strict legal sense it be,

" or be not, private property."

25 Cal. 504, Union Water Co. v. Creary:

" The right to the use of a water course in the public

'' mineral lands, and the right to divert and use the

" water taken therefrom, may be held, granted, aban-

" doned, or lost, by the same means as a right of the
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'' same character issuing out of lands to which a

" private title exists."

96 Cal. 214, Ramelli v. Irish:

"Appropriation upon Public Land—Rights of Appro-

" priator Against Purchaser from Government.—The

" right to the use of water flowing in a stream over

" public lands of the United States may be acquired by

" appropriation; and when such appropriation has been

" made for some useful or beneficial purpose, the rights

" acquired by the appropriator will be recognized and

" protected as against any other person who subse-

" quently obtains title to the land from the govern-

" ment."

32 Cal. 27, Davis v. Gale:

"A person who has appropriated the water of a stream,

" and caused it to flow to a particular place by means of

" a ditch, for a special use. may afterwards change the

" use to which he first applied the water, and the place

" at which he used it, without losing his priority of

" right, as against one who has dug a ditch from the

" same stream before the change is made.

" One who has appropriated the water of a stream by

" means of a ditch for the purpose of working a par-

" ticular mining claim, may, after he has worked out the

" claim and abandoned the same, extend his ditch and

" use the water at other points, and for a different pur-

'' pose, without losing his priority of right as against

" one who afterwards dug a ditch from the same

" stream and appropriated water before the claim was

" worked out.
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" Appropriation and use for a beneficial purpose are

" the tests of right to water in the mineral regions,

" while the place and character of its use are not such

" tests."

67 Cal. 267, Junkans v. Bergin:

" Point of Diversion May be Changed.—One entitled

" to divert a quantity of water from a stream may take

" it at any point on the stream, and may change the

" point of diversion at pleasure if the rights of other

" appropriators be not injuriously affected by the

" change."

96 Cal 214, Ramelli v. Irish:

"Change of Place of Diversion—Change of Use.—

" A person entitled to the use of the waters of a stream

" by appropriation may change the place of diversion,

" or the place where it is used, or the use to which it

" was first applied, if others are not injured by such

" change."

No Notice of Location of Ditch or Water Right

Necessary.

101 Cal., pp. 107 and 112. Waterson v. Saldun-

hehire:

" Where there has been an actual appropriation and

" use of water, a right to it is acquired, regardless of

" the provisions of the Civil Code, for the acquisition

"of water rights."

79 Cal. 587. Conredt v. Eill:

" Code Requirements as to Appropriation.—So far as

" defenses to an action for diversion of water are
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fountied upon the Statutes of Limitation and equita-

ble estoppel, it is immaterial whether the defendant,

or liis grantor, made an appropriation of the water in

compliance with the Code requirements as to posting

notice, etc., or not. To sustain those defenses, the

actual construction of the ditch which diverted the

water may be shown without preliminary proof of

the posting or recording of notices."

80 Cal. 397. N'ecochea v. Curtiss:

"Appropriation by Ditch -Non-Compliance with

Code—Riparian Rights of Subsequent Pre-emptor.

—

In the Act of Congress of July 16th, 1866, a prior

appropriator of a water right who diverts water from

its natural channel, by means of a completed ditch,

prior to the vesting of any rights in a subsequent pre-

emptor of the land over which the water would nat-

urally flow, is protected to the extent and in the man-

ner of such actual and completed diversion, against

any riparian rights of the subsequent preemptioner,

notwithstanding the failure or neglect of the prior

appropriator to comply with the Civil Code as to the

posting and recording of a notice of appropriation of

the water rio;ht.

*' Construction of Civil Code—Eflfect of Diversion

—

Subsequent Appropriation.—The object of the legisla-

ture in prescribing in section 1415 of 'the Civil Code

that a notice of appropriation of a water right is to be

posted and record thereof to be made, and in section

1-416 that work is to be commenced for diversion of

the water within sixty days after the posting of the
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notice, and to be diligently prosecuted thereafter, &c.,

is merely as declared in section 1418, to enable the

claimant to avail himself of relation as against an

intervening appropriator. After the diversion of the

water has been completed and the same has been ap-

plied to a beneficial use, the appropriator has a perfect

right to the water appropriated against all the world,

except the owner of the soil, and those claiming ad-

versely who have complied with the law. Whether a

subsequent appropriator could, at any time after the

completion of the diversion by the prior appropriator,

take the water away from the latter by complying

strictly with the code is not decided."

83 Cal. p. 10. Hesperia Land §^ W. Co v. Rogers.

82 Cal. p. 564, Burrows v. Burrows:

" Prior Appropriation—Failure to Post and Record

Notice.—The failure to post and record a notice of

appropriation will not vitiate a prior actual appropria-

tion of waters flowing upon the public domain as

against a riparian proprietor who subsequently settles

upon and obtains a patent to land below the point of

diversion."

99 Cal. 756, Wells v. Mantes:

" Compliance with Code.—One who appropriates the

waters of a running stream by an actual diversion

thereof for the purpose of irrigation, acquires the right

to the use thereof as against the claimant who subse-

quently posts his notices upon the stream in accord-

ance with section 1415 of the Civil Code, and pro-

ceeds thereafter as required by statute to perfect his
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*' rights, although the prior appropriator has not fol-

" lowed the statute in making his appropriation.

" Object of Code Provisions—Relation.—The scope

" and provisions of the Civil Code upon water rights

" was merely to establish a procedure for the claimants

" of the right to the use of the water whereby a certain

" definite time might be established as the date at

" whii--h their title should accrue by relation, and a fail-

" are to comply with the rules there laid down does not

" deprive an appropriator, by actual diversion of the

'• right, to the use of the water as against a subsequent

" claimant who complies therewith.

" The word 'claimants,' in section 1419 of the Civil

" Code, which provides that the failure to comply with

" the rules of the Code, 'deprives the claimants of the

" ' right to the use of the water as against a subsequent

'' ' claimant who complies therewith,' refers to a party

" posting and recording the notices required by the

" provisions of section 1415 of the same Code and does

" not apply to an appropriator by actual diversion.

The Law of Abandonment.

26 Cal. 263. St. John v. Kidd:

" Abandonment is purely a question of intention.—An
" abandonment takes place when the ground is left by

" the locator without any intention of returning, or

" making any future use of it, independent of any min-

" ing rule or regulation."

36 Cal. 333. Moon v. Rollins:

'' Mere lapse of time does not constitute an abandon-
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" ment, but it may be given in evidence, for the pur-

" pose of ascertaining the intention of the parties."

36 Cal. 214, Belly. Bedrock Tunnel vnd Mining

Co.:

" As to support the plea of abandonment, it must ap-

" pear from the evidence that there was a leaving of

'' the claim, without any intention of returning, or mak-

'' ing any farther use of it, so it is competent for the

" opposite party to prove, in rebuttal, any acts explana-

" tory of the leaving which tend to show that it was

" not accompanied with an intention not to return."

8 Montana, 389, McCauky v. McKeig:

" The evidence in a case involving the right to use

'' certain water, showed that the defendant had appro-

" priated the same for placer mining purposes in 1869^

" and that in 1872 the plaintiff had appropriated the

" same for irrigating his land; that during the years

" 1878, 1879, 1880, 1882, and 1883, the defendant had

'' not used the said water, but that in certain of said

" years the supply was not sufficient for placer mining

*' operations. Held, that there had been no abandon-

*' ment by the defendant of his prior right to the use of

" said water."
,

What Constitutes:

Smith V. Cushing, 41 Cal. 97:

" To constitute an abandonment, the premises must be

*' left vacant without the intention of reclaiming the

^' possession, and open for the occupation of any one

*^ who may choose to enter,"
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Judson V Malloy, 40 Cal. 299:

" To constitute an abandonment, there must be acon-
" currence of the act of leaving the premises vacant, so

" that they may be appropriated by the next comer, and
" the intention of not leturnins:."

Moon V. Rollins, 36 Cal. 233:

" If the person in possession of land leaves it, with the

" intention of returning, he does not abandon it. An
" abandonment takes place only when one in possession

" leaves it with the intention of not again resuming
" possession. Abandonment is, therefore, a question of

" intention."

Richardson v. McNulty, 24 Cal. 339:

'•An abandonment can only take place where the

" occupant leaves the land free to the appropriation of

'' the next comer, whoever he may be, without any in-

'^ tention to repossess or reclaim it for himself and re-

" gardless and indifferent as to what may become of it

" in the future."

Lawrence v. Fulton, 19 Cal. 683:

" Where, in ejectment, the plaintiff asked the court

" to instruct the jury, ' that lapse of time does not con-

" * stitute an abandonment, but that it consists in a volun-

" ' tary surrender and giving up of the thing by the

owner, because he no longer desires to possess it, or

thereafter to assert any right or dominion over it;'

" and the instruction was given with the qualification

" that lapse of time constitutes the material element in

" the question of abandonment: Held, that it would
" be more exact to say that lapse of time constitutes
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" a material element to be considered in deciding the

" question 'of abandonment, but that the instruction

" given and the qualification are, in connection, the

" the same in effect."

Ferns v. Coover, 10 Cal. 589;

Davis \. Perky, 30 Id. 630:

" The doctrine of abandonment only applies where

" there has been a mere naked possession without title.

*' Where there is a title, to preserve it there need be no

'* continuance of possession : and the abandonment of

" possession cannot affect the right held by virtue of

" the title."

Davis V. Perky, 30 Cal. 630.

" Abandonment of land is necessarily a question of

**' intention, but that intention maybe gathered from all

" the acts of the party alleged to have abandoned."

What Does Not Constitute:

Moon V. Rollins, 36 Cal. 333:

*' Mere lapse of time does not constitute an abandon-
*' ment, but it may be given in evidence for the purpose

*' of ascertaining the intention of the parties."

Moon V. Rollins, 36 Cal. 333:

" If one in possession of land leaves it with the in-

*' tention of returning, his mere failure to occupy the

" land for a period of jSve years does not necessarily

" constitute an abandonment. Until adandon^d he may
'' recover against a trespasser, unless his action has be-

*' come barred by a five years' adverse possession.-"
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Jalsonv. Milloy, 40 Cal. 299:

'' The intention to abandon is not necessarily infer-

" able from the fact that the premises have been left

" vacant, unimproved, and without attention for more

t' than five years before the commencement of the action.

" but such facts may be taken into consideration in de-

'' ciding the question of abandonment."

Richardson v. McNulty, 24 Cal. 339:

" When an abandonment takes place, a vacancy in the

" possession is created, and without such vacancy no

" abandonment can take place."

30 Cal. pp. 193 and 201-2, Wilson v. Cleveland:

" Upon a question of abandonment, the parties should

" be allowed to prove any fact or circumstance from

" which any aid for the solution of the question can be

" derived."

Hoffman v. Stone, 7 Cal. 46 :

"A ditch company, who avail themselves of a dry ra-

" vine to conduct their water a portion of the distance

' to their dam, where they use it, do not abandon the

" water thus carried by them, and are entitled to the

" same enjoyment of it as if conducted through an ar-

" tificial ditch."

Morenhaut V. Wilson, 52 Cal. 263:

" Where a party was driven away from his mine by

" hostile Indians, left his tools in an adjacent mine, and

" did not return prior to a second location by am^ther

'* party, for the reason that he supposed the Indian

" hostilities continued, because of the required expen-
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" diture of money, and because he believed he had

'' done sufficient work upon the mine to hold it: Held,

" that there was not that intent necessary to constitute

" abandonment."

Stone V. Geyser Q. M. Co., 52 Cal. 315:

" In the trial of an issue as to whether mining

" ground had been abandoned by the plaintiff before the

" defendant's entry, the fact that the defendant be-

" lieved the mine had been abandoned by the plaintiff

" when he entered, is not to be taken into consideration

*' by the jury in determining the issue."

8tone V. Geyser Q. M. Co., 52 Cal. 315:

'' The question of abandonment can never arise, ex-

" cept when there has been possession, and then the

" question is simply whether the possessor intended to

" return, and whether he intended to return in good

" faith or bad faith."

Evidence of:

Partridge v. McKlnney, 10 Cal. 181:

" The law will not presume an abandonment of prop-

" erty in a dam and ditch for mining purposes from the

" lapse of time."

Keane v. Cannovan, 21 Cal. 291:

" An abandonment may, in some cases, be inferred

" from the lapse of time, and the delay of the first occu-

" pant in asserting his claim to the possession against

" parties subsequently entering upon the premises; but

*' in such cases the leaving of the premises must have
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" been voluntary, and without an}^ expressed intention

'' of resuming the possession."

Keane v. Cannovan^ 21 Cal. 291:

" The fact that a party, when ceasing to occupy prem-

" ises, left an agent in charge of them, is of itself suffi-

" cient to rebut the presumption of abandonment, aris-

" ing from the cessation of his occupancy, and to render

" the question of abandonment one of intention proper

" for determination by a jury from the circumstances."

Richardson v. McNulty, 24 Cal. 339:

" In an action to recover possession of a mining

" claim, where the defense is an abandonment of the

" claim by the plaintiff, the judgmont roll in an action

" brought by the plaintiff against third parties to recover

" possession of the same ground, and in which plaintiff

" recovered judgment, is admissible in evidence to rebut

" the presumption of abandonment.

" In such cases the Court should guard the jury, by

" proper instructions, from giving the judgment any

" weight in evidence, except upon the question of aban-

" donment."

Wilson \. Cleaveland, 30 Cal. 192:

" If the plaintiff in ejectment relies upon prior pos-

" session, and the defendant attempts to prove aban-

" donment by the plaintiff before his entry, the plaintiff

'' should be allowed a wide range in proving facts and

*' circumstances to rebut the alleged abandonment."

EohertsY. linger^ 30 Cal. 676:

" When, in ejectment on prior possession, abandon-
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" ment is pleaded and evidence on it introduced, the

' case should be left to the jury."

Bliss V. Lllsworth, 36 Cal. 310:

" Evidence tending to show that a party who, upon

"proper notification to him as the owner and occupant

" of certain lots in an incorporated city, had caused the

" streets fronting on the same to be graded, as required

" by such notification, is pertinent and material in re-

" buttal of a claim that he had abandoned said lots, as

" tending to show his continued acts of ownership and

" control of the same; also, as tending to illustrate the

" character and honafides of his possession of said lots."

Effect of:

93 Cal., p. 519, Eerman v. Hunnewill:

" By discontinuance of use is meaant abandonment."

95 Cal, p. 268, Aliso Water Co. v. Baker;

96 Cal., p. 228, Eulsman v. Todd.

Abandonment amd Non-User:

106 Cal., p. 392, 307, Utt v. Frey

:

" Appellant contends that if the plaintiff or his prede-

" cessor in interest ever had any irrigation water right

'* in said ditch, it was lost by abandonment. The right

'' which is acquired to the use of water by appropriation

" may be lost by abandoment. To abandon such right is

" to relinquish possession thereof without any lyresent intention

" to repossess. To constitute such abandonment, there

''must be a concurrence of act and intent, viz: the

" act of leaving the premises or property vacant, so that
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" it may be appropriated by the next comer, and the

'* intention of not returning. (Authorities.) The mere

" intention to abandon, if not coupled with yielding up

" possession, or a cessation of user, is not sufficient; nor

" will the non-user alone, without an intention to aban-

" don, be held to amount to an abandonment. Aban-

" donment is a question of fact to be determined by a

''jury, or the Court sitting as such. Yielding up pos-

" session and non-user is evidence of abandonment, and,

" under many circumstances, sufficient to warrant the

" deduction of the ultimate fact of abandonment. But

" it may be rebutted by any evidence which shows that,

*' notwithstanding such non-user, or want of possession,

'• the owner did not intend to abandon. But little water

" was used for several years, and the ditch became ob-

" structed so that it would carry but little water. But

" that did not constitute abandonment."

The last case cited, viz: Utt v. Frey, 106 Cal., pp.

329-97, is a very complete exposition of the law of

abandonment as to water rights and ditches, and in-

structions given by the Court on the subject are clearly

supported by that decision.

In reviewing the brief of the plaintiff in error, we find

that its attorney lays great stress upon the case of Smith

V. Hawkins, 42 Pacific Reporter, page 453, and remarks

with seeming candor that the case is in conflict with the

rulings and instructions of the Court at the trial of the

case at bar. We submit that a careful consideration of the

case will show most material differences, and very impor-

tant ones, in the two cases, and that the case in itself is

full authority for the correctness of the action of the



29

Circuit Court in refusing to give certain instructions

asked by the plaintiff in error at that trial, and which

refusal to give such instructions is the basis, in part, for

this appeal. Counsel for appellant in error seem, in their

brief, to have overlooked important features of that case:

First, in that case the plaintiff, who claimed a ditch and

water right, had neither by himself, nor any tenant, nor any

other person in any manner claiming under him, made any

use of liis ditch and water right for thirteen years next

preceding the commencement of his suit. True, he had

leased his ditch and water right for two months at $15 a

month, which had been paid to him, but such lessee made

no use of the ditch or water right. The defendant in

that case owned riparian lands below the head of plaintiff's

ditch, and had himself constructed a ditch out of the

same stream on defendant's own lands, and for more than

five years next preceding the commencement of the suit

had continuously used his own ditch and water right, con-

sisting of the taking of the waters of said stream through

the defendant's ditch; and it was upon that ground

that the Supreme Court rendered a decision in favor of

the defendant; and all ihis appears by the quotations

from the decision, in respondent's brief (pages 39 to

44). The only other point of importance decided in

that case was, that where a man made no use of a ditch

constructed over patented lands, for a continuous period

of five years, that thereby, under Sections 1411 and 811,

subd. 4, of the Code of Civil Procedure of California,

he lost his right to the ditch and water right; thereby

giving a construction to the following language in Sec-

tion 1411 of oar Code of Civil Procedure, viz:
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"And when the appropriator or his successor in in-

'' terest ceases to use it for such purpose the right

" ceases."

At the ti'ial of the ca&e at bar, counsel for appel-

lant in error contended that any ceasing to use the

ditch and water right, no matter for how short a time,

destroyed the appropriator's prior right. This case of

Smith V. Hawkins, cited by counsel, decides that the

true construction of that section is, that the cessation

of user must continue for five years, unless abandon-

ment be proven In the case at bar the Boston Ditch

and water right were used by the defendant in error

and its lessees every year, beginning with 1876, up to

and including the first day of August, 1889. The plain-

tiff in error first claimed a right to the ditch and water

right May 2nd, 1892, and the defendant in error com-

menced this action of ejectment on the. 4th day of

December, 1893, so that there was no possibility of the

doctrine announced in that case, as to five years' non-

user, becoming applicable to the defendant in error,

and during a portion of that time, viz.: from Au-

gust, 1892, to December, 1893, the defendant in

error was kept out of possession of the ditch and water

right by force and threats of the officers of the plaintiff

in error. (See transcript, evidence of Butler, pp. 47

and 48.) The Circuit Court instructed the jury in

clear terms, that " when the appropriator or his succes-

" sor in interest ceases to use the water for a beneficial

" purpose, the right ceases." (See transcript, pp.

120-121.) The jury, by its verdict in favor of the de-

fendant in error, found that it had not ceased to use
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the water for a beneficial purpose, and this finding was

fully in accord with the case cited by counsel for plain-

tiff in error, viz: Smith v. SciwJcins ; for the evidence

clearly showed that the plaintiff had not ceased to use

the ditch and water right for a period of five years prior

to the commencement of the suit. As the evidence

clearly showed—and there was no conflict in the evi-

dence whatever upon the point—that the defendant in

error, by its lessees, used the ditch up to August 1st,

1889, there being no conflict, it would not have been

error for the Court to refuse to give an instruction, that

if the defendant in error had not used the Boston-Ditch

and water right for five years prior to the commencement

of the suit, that thereby he lost his right, for that there

was nothing in the evidence calling for such an instruc-

tion; but, furthermore, the plaintiff in error asked for

no S'lch instruction.

Specification of Error No. 40 is not well taken, for

that it is at variance with the law of abandonment, as

shown by the authorities above cited. The authorities

are clear, that intention is a strong element in the ques-

tion of abandonment.

Specification of Error N"o. 41 is not tenable. The

element contained in the first sentence of the rejected

instruction was fully given by the Court. (See bottom of

page 120 of the transcript.) The element contained in

the second sentence is not applicable to the evidence in the

case; for the evidence showed a use by the respondent in

error and its lessees, year by year, for a period of four-

teen years. The elements contained in sentence 3 were not

applicable: first, because there was no evidence tending
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to show that the Altoona Quicksilver Miaing Company

did not, since the year 18S1, use any of the waters that

ran throuojh the Boston Ditch, and also because it left

out of consideration entirely the use of the Boston Ditch

and water right by the tenants of the Altoona Quicksilver

Mining Compaii}*. The elements contained in lines 5, 6,

and 7, of page 156, of said specification, were not appli-

cable ; for there was no evidence tending to show that the

respondent in error claimed the Boston Ditch and water

right for the sole purpose of preventing others from

using such water for a beneficial purpose.

Specification of Error 42. the refusal of the Court to

give the instruction found at page 156 of the transcript,

was not error. The Court instructed the jury (see page

120) that an appropriation of water must be for some

useful or beneficial purpose, and that a cessation of use

worked a cessation of the right. The offered instruc-

tion was also wrong in leaving it entirely to the jury

to determine what constitutes a reasonable time in

such cases; for the Supreme Court says, in the case of

Smith X. Hawlins. cited b}' counsel for appellant,

that a mere failure to use, without abandonment,

does not cause the right to lapse, unless such cessation

continues for five years; and, in that respect, the in-

struction was erroneous. If the Court instructed upon

that point further than it did, it should not have been

that a failure to use for an unreasonable time, but that

a failure to use for a period of five years, worked a loss

of the right. The instruction contained another error,

in the sentence: "'The law does not permit a person to

'' hold water for speculative purposes."' This was erro-
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neous. The decisions of the California courts are, that

a party may not hold water for merely, or purely, specula-

tive purposes, or for speculative purposes alone, or solely.

That portion of the instruction was inapplicable to the

case at bar; for that there was no evidence tending to

show that the defendant in error held or had attempted

to hold the waters for speculative or merely speculative

purposes, but showed clearly that its object in holding

the waters was for use upon quicksilver mines. The

last clause of the instruction was erroneous. In short,

there was nothing in the instruction which was not

erroneous, which was not included in the charge given

to the jury by the Court. The instruction offered by

counsel for plaintiff in error, and refused by the

Court, and contained in Assignment of Error No.

43, wa.« correctly refused. The case of Smith v. Hawkins

is directly in conflict with the proposed instruction. The

instruction offered was that " the right to the ditch con-

" tinues only so long as the ditch is used to convey

" water for a needful and beneficial purpose, and

" whenever the party who built the ditch, or his

" successor in interest, ceases to use the same for an

" unreasonable length of time, for the purpose of convey-

" ing water to be used for a needful purpose, then the

" rights of the party who built the ditch, or his suc-

" cessors in interest, end " The case of Smith v.

Hawkins decides, not that the right was lost by a fail-

ure to use for a reasonable or unreasonable time, but

that the right was lost by a failure to make any use of

it for a period of five years. The decision has fixed a

specific time, a definite period. This offered instruction
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undertook to leave it to the jiir}- to determine for them-

selves what the time should be, based wholly upon what

the jury should consider a reasonable or unreasonable

length of time. The right of the defendant iu error

depends upon a statute of the State of California, The

Supreme Court has construed that statute, and con-

strued it that the right is lost by a failure to use for

five years. Tlie instruction asked by tlie appellant in

error, was that the right would be lost by a failure to

use for an unreasonable length of time.

The instruction refused, and contained in Specifica-

tion of Error No. 44, was properly refused. The

elements contained in sentence 1 of that instruction

were given in Ihe instructions of the Court. The

elements contained in the second sentence are in direct

conflict with the decision of Sndth v. HaivJcins. Under

that decision the right to use water does not termi-

nate when the use is discontinued, but does terminate

when the use is discontinued for a period of five

years, or when the right is abandoned. The ele-

ment contained in next to the last sentence was not

warranted by the evidence in the case. There was no

evidence tending to show that the purpose for which

the water was originally appropriated, had failed. On

the contrary, the evidence showed that there were still

vast deposits of ore in the Altoona Quicksilver Mines to

be worked and concentrated, but it also showed that

the Altoona Company had other uses to which it could

put the water, and to which it contemplated putting'the

water, and to which it would have put the water, had it

not been for its protracted litigation, and had not the

plaintiff in error interfered with its possession.



It is not out of place in this portion of the argument

to call attention to the fact that a number of the speci-

fications in error are based on the proposition that the

respondent in error, against objection, was allowed to

prove that the mine still contained, and had always

been known to contain, vast deposits of pajdng cinna-

bar, or quicksilver ore. The correctness of the ruling

of the Circuit Court in admitting this evidence is mani-

fest in connection with these specifications of error, viz:

that it was the duty of the Court to admit evidence

tending to show that the purpose for which the water

was appropriated had not been fully accomplished, but

that there were still vast deposits of known quicksilver

mining ore. left to be worked by the use of this ditch

and water right; and to establish this fact beyond a con-

troversy, the quantity and value of the quicksilver ore

actually mined, above the level of the tunnel, and the

large deposits of the same character that were thereafter

still in sight in the bottom of the tunnel, viz: an ore

chute of valuable ore, 800 feet in length, and from

two to twenty feet in width; that it had been worked

out above the level of the tunnel, and that

was still visible for that distance in the bottom of the

tunnel, during the whole period of time in which plain-

tiff in error claims that he ought to have had an in-

struction of the purport that, if the uses for which the

water had been appropriated had ceased, etc. The last

sentence of this instruction was not applicable to the

case at bar. There was no evidence in the case tending

to show any act of defendant in error, " upon the prin-

" ciple of the dog in the manger."
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We respectfully submit that there is no conflict be-

tween the decisions of Utt v Frey, 106 Cal. 397-398,

and SmHh v. Hawkins, 42 Pacific Reporter, p. 458. The

one case was upon the doctrine of abandonment, where

no cessation of user for a period of five years was

shown, as in the case at bar. The other was a case

where there had been a cessation of user, not merely

for the period of five years, but an absolute non-user

of either the ditch or water right for a period of more

than thirteen years.

Evidence as to the title of the quicksilver mines of

respondent in error was proper evidence to show that

the respondent in error had useful purposes to which

to apply the water. The decision of 8mith v. Hawkins

recites the fact that the plaintiff had leased his ditch

and water right for a period of two months at a rental

of $15 per month, but emphasized the fact that the

lessee had made no use of the ditch and water right,

thereby clearly indicating that if the lessee had used

the ditch and water right, that, in a proper case, would

have been pertinent.

It is with more or less regret that we notice, near the

bottom of page 46, and in the middle of page 47, that

counsel have taken occasion to intimate that evidence

was offered and admitted in this case solely for the pur-

pose of allowing counsel for defendant in error to make

an argument that his client, being prodigiously rich,

should be awarded a verdict; and that evidence that his

client was kept out of possession by threats, was to give

an opportunity for eloquence with regard to despera-

does. The former would have been exceedingly foolish,
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was for a legitimate purpose, as indicated and urged

supra. Cases in the Court in which this case was tried

are conducted, so far as we have had occasion to observe

them, with the greatest decorum, and attorneys are held

to unusual strictness in the conduct of cases, in their

demeanor, and in the presentation of arguments to

juries; and so far as the counsel for respondent in error

is concerned, he entirely approves of such conduct at

jury trials, and has no disposition to trespass upon such

wholesome reorulations.

The Judgment Roll.

Under this heading counsel for appellant in error

contends that an action of ejectment for the ditch and

water right cannot be maintained. We have not con-

tended, nor do we contend, that a judgment in eject-

ment can be rendered for a water right alone; but it is

Hornbook law that the action of ejectment does lie for

a corporeal hereditament, and a ditch is a corporeal

hereditament It consists of the bottom or bed, and

the sides or banks, of the ditch, (which are of the

very substance of the earth, and immovable,) and

all of the necessary supports to maintain them. A

reccovery in ejectment of a corporeal hereditament

will be recovery of such corporeal hereditament

with its appurtenances; and, in this case, the

judgment is for the ditch and its appurtenances.

The Supreme Court of California has decided that eject-
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ment does lie for a ditch and dam, with its appurtenant

water rights. See

—

yevada Co. S: Sacrajiien^o Canal Co. v. Kidd et als.,

37 Cal, pp, 292, 301, 325-7:

Mitchell V. Canal Co., 75 Cal, p, 471.

The case of Swift v. Goodrich, 70 t'al., pp. 106-7, cited

by appellant, was an action brought to enjoin the de-

fendants from using or diverting the waters of a certain

stream, and it was an action between two riparian pro-

prietors, and was merely a contention between them as

to who had a right to divert water from the stream, and

there is nothing in that case holding that a ditch is not

a corporeal hereditament, or that ejectment will not lie

for it. The other California case cited by counsel forappel-

lant in error, Tibbetts v. BlakeioeU, 35 Pac. Rep., p. 1007, was

an action of ejectment, in which the ouster was denied.

The only evidence of ouster was evidence that defendant

had diverted and appropriated the water which the ditch

was entitled to take. In such a case, of course, there was

no ouster as to the corporeal hereditament.

Counsel for appellant in error, to sustain his conten-

tion that ejectment will not lie to recover a ditch, etc.,

cites three other cases:

1st. Earlx. de Hart, 72 Am. Dee. 39S, from 1 Beards-

leys Ch (X. J.), 280.

This was an action in equity to obtain a mandatory

and prohibitory injunction, to prevent and remove ob-

struction (by an adjoining owner) of a water course

which drains the plaintiff's land. The relief was

granted on the ground that the relief amounted to the

abatement of a nui ance. There is not a word in the

case concerning ejectment.
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2nd. Hawley v. Shelton, 33 Am. St. 942, from S. C,

G4 Yt. 491:

This was an action to prevent the alleged obstruction

of an alleged water course on defendant's land. The

jury found there was never any water course on defend-

ant's land. And the Supreme Court sustained the ver-

dict. Thf^re is not a word about ejectment in the

decision of this case.

3rd. Chamberlain v. Hemijigway , cited as 33 Am. St.

332 (should be 38 Am. St. 332) from S. C, 63 Conn. 1:

This was a suit for an injunction. Plaintiff and de-

fendant owned adjoining lands, the front portion of

which was mud flats bordering on salt water. Through

these mud flats was a short sluice-way, 300 feet long,

back and forth through which the tide ebbed and

flowed. At low tide there was no water in the sluice-

way. There was no stream of water Defendant, in re-

deeming these mud flats, partially filled up the sluice-

way. Plaintiff" brought an action, alleging; this sluice-

way to be a natural water course, and his rights in the

cause turned upon the truth of that a'legation. The

Courts decided it was not a water course, as it contained

no stream of water. There was no question in the case

as to the proper form of action, and ejectment is not

mentioned in the decision, nor anything relating

to the matter of ejectment. The plaintiff' claimed

" ripirian " rights, and the Court decided his rights

were '' littoral," and not " riparian." But in the case

the Court did say: " A water course consists of bed,

*' banks, and water."

The last case cited in appellant's brief, viz: Tibhetts v.
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BlaJcewell, 35 Pac. Rep. 1007, needs no answer, except to

call attention to the fact that the case as stated in appel-

lant's brief, was a case where the plaintiff al'eged an

ouster from a strip of land six feet wide, on which was

constructed a ditch. The ouster being duly denied, the

only evidence to support the allegation of ouster was

that the defendant had diverted the water away from the.

ditch (at its head) and appropriated it to his own use.

It needs no argument to show that these acts did not

constitute an ouster of the plaintiff's possession of the

ditch.

But in the case at bar, there can be no contention that

the respondent in error was not ousted from the posses-

sion of the ditch, for the defendant, in its answer, de-

nies the plaintiff's ownership or right of possession of

the ditch, and that waives the necessity of any proof of

ouster. See —
Sahnon v. Wilson, 41 Cal, p. 595;

McCrary v. Bverding, 44 Cal. 284.

Furthermore, in paragraph 8 of defendant's answer

(see transcript, near bottom of page 10), the appellant

in error " admits that defendant still holds and with-

" holds from the plaintiff the possession of the said Bos-

" ton Ditch and of the water rights connected there-

" with."

We respectfully submit, that there was no error of law

in the trial of this case, and that the judgment of the

Circuit Court should be affirmed.

C. W. CROSS,

Attorney for Defendant in Error.
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1 St. Error as to the facts of the case as disclosed by

the record.

2nd. Error in law in the opinion.
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As to the Errors of Fact.

From the opinion of the Court we extract as follows:

" Upon a careful inspection of the testimony which is pre-

sented in the bill of exceptions, concerning the question

of the abandonment of the water right by the defendant

in error, we are unable to find that any witness testified

to a continuous non-user of the ditch for a period of five

years before the plaintiff in error took possession. There

are several witnes^ess upon the subject and their testimony

is more or less vague, and some of them testify to a non-

user of a portion of the ditch at different periods, and in

one instance for as long a period as ten years. Yet there

is no witness who testifies that the whole of the ditch

was unused by the defendant in error or by its tenants

or lessees at any time continuously for five years."

We think there must have been some inadvertence of

expression in the opinion as written above. Literally as it

is written, it means that a party to an action cannot suc-

ceed unless he proves the whole of his case by one wit-

ness. We presume the Court meant to say that there

was no testimony tending to prove the non-user of the

ditch in question by the plaintiff for five years. But even

as literally read the opinion is incorrect as to the facts.

We did in fact prove by one witness the non-user of the

whole ditch by plaintiff not only for five but for fourteen

years prior to the entry of defendant in 1892, and for

over fifteen years before this action was commenced in

December, 1893.

Chas. AUenberg, plaintiff's witness, and the manager

and superintendent of plaintiff, testified (Transcript p. 100)
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" that all he ever did in relation to the Boston ditch

'' since 1878 was simply to claim it and think that at some

" time he would use it for power."

The same witness emphasizes that testimony in the

same page of the transcript wherein he explains as fol-

lows:

" That, when witness stated in his direct examination

•' that they had not previously used the water for water

'' power to run their machinery by water power, because

" they had not been able to use the lower end of the Bos-

'' ton ditch, which would give them sufficient power to get

" water power to move their machinery; what he meant

'* was, that inasmuch as the Integral Company had de-

" prived them of Boston ditch, they could not certainly

" make use of the lower end of the Boston ditch, that

" is from the Integral mine down to the Akoona mine.

" That the Integral Company, taking away the Boston

" ditch from us, and not being able to get the water

" through the Boston ditch, they could not get the water

" from the head of the ditch down to the Altoona mine

" for the purpose of getting water to run their machinery

" with. The Integral works are near the Boston ditch,

" between the head of the ditch and the Altoona Com-

" pany's mines, and when tJie Integral Company takes

" the water, and nses it. from the Boston ditch, it does

" not run through the loiver part of the Boston ditch^

''and the Altoona Company cannot get it."

In the complaint the ouster of the Integral Company

is alleged to have been in August, 1893. (Trans, p. 3.)

The Integral Company first used the Boston ditch in

July, 1F92. (Testimony of McCaw, p. 106.) There



is no conflict in the testimony on that point. So, taking

Allenberg's testimony as a whole, it means that his com-

pany, the plaintiff, made no use of the Boston ditch from

1878 to 1892, and after 1892 were prevented from using

it by defendant.

Thus we have the direct testimony of the plaintiff it-

self—through its manager—that for fourteen years after

1878. it made no use of the Boston ditch.

There is abundance of other testimony tending to show

a non-user for over five years. In fact as to use by the

plaintiff of the ditch, the testimony is all one way

—

what little conflict there is in the testimony is as to use

of the ditch by others than the plaintiff.

The question raised by this Court as to want of testi-

mony of non-user of the whole ditch is a question raised

by the Court and not by counsel for respondent.

If such a point properly existed in the case, it is quite

certain that the able counsel for respondent would have

discovered it. In fact, there is no such question prop-

erly in the case. There is abundant evidence of non-

user at and below the Boston mine for over five years.

There was never any claim at the trial that there was

any place above the Boston mine where the water of the

ditch could be used. All the evidence of user there was

on either side was directed to user at and below the

Boston mine. If the Court will look at the map, Ex-

hibit 2, it will see that there is no mining claim above

the Boston mine on the ditch. The only evidence there

is in the case of the use of water from the Boston ditch

by any one is:

I St. Its use at Boston mine-by Boston Mining Com-



pany in 1876; by the nlaintiff in 1878; by Butler from

1886 to 1889; and by defendant since 1892.

2d. Its use at Dolilffe mine by Butler in 1S86-7.

(The Dolliffe mine is the next mine below the Boston

mine on the Boston ditch.)

3d. Its use by plaintiff on the Altoona and Trinity

claims about 1 876.

4th. Its use on the Lorina claim by Loring. The

dates of the user on that mine are the only dates as to

which there is a conflict of evidence. Our evidence

tends to show its latest use was in 18S0. (The Loring

claim adjoined the Trinity and Altoona on the west.)

The only place where plaintiff could possibly use

water from the Boston ditch was at the lower end of

the ditch, and. with one exception, there is no testimony

whatever of any use by plaintiff except at that place.

That exception is in Allenberg's testimony, who testifies

(p. 85) that in 1878 the plaintiff used water Irom the

Boston ditch in the Boston mine; but he also testifies

(p. 78-9) that since 1878 the plaintiff had nothing to do

with the Boston mine. So that testimony as to non-user

of the lower end of the ditch by plaintiff is testimony

tending to prove the non-user of any portion of the

ditch. This use of the water in 1878 is the last use by

the Altoona Company of the Boston ditch of which there

is any testimony.

Their witness Littlefield says he does not think Boston

ditch was used in 1879 (p. 37).

Girard, who was in employ of plaintiff from 1880 to

1888, and was at the mines from 1879 to 1894, says (p.

73): That the only year during that time when any



water ran through the Boston ditch down to the Altoona

mine was in 1880. when it was used in the Loring claim.

That during the whole time witness was there no water

was ever used from the Boston ditch for mining in the

Altoona or Trinity claims (pp. 76-7).

M. D. Butler, who was there from and after 1882, says

from 1882 to 1886. there was no water in Boston ditch

except that used by witness in Boston mine. That wit-

ness used the water in the Boston mine in 1886, 7, 8, and

in portion of 1889 (p. 51). That from 1886 to 1892 the

Altoona Company used no water from the Boston ditch

for their own benefit (p. 52). Also, that when witness

cleaned out and repaired the ditch in 1886 it had not

been used for a great many years.

Cummings, who was there from the time the mines

were discovered till 1881, and afterwards from 1886 to

1 89 1, says during that period he saw water in Boston

ditch below Boston mine on only one occasion—he don't

recollect the year; that from 1886 to 1891 there was no

water in the ditch below the Boston mine.

We submit that the above evidence amply tends to

prove that the plaintiff in this case made no use of the

Boston ditch from 1878 to the commencement of this

action in 1893—a period of fifteen years ; and that from

1880 to 1886, a period of six years, no use was made of

it by any person under permission from plaintiff or other-

wise, and that the opinion of this Court was based on an

erroneous supposition as to the facts.

It was easy for the Court to be misled, as two ditches

figure in the testimony: the Altoona or lower ditch and

the Boston or upper ditch, the latter of which is the only
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one in controversy. x'\s to the lower or Altoona ditch it

is a fact that the testimony does not show a cessation of

use by plaintiff below for five years, and we doubt not

that the Court has been misled b\' testimony which re-

lated only to the Altoona ditch.

II.

As to Errors of Law.

This case depends upon the construction and meaning

of Section 141 1 of the Civil Code of California, which was

for the first and only time construed by the Supreme

Court of California in the case of

Smith V. Hawkins, 42 Pac. Rep., 453,

not 3 et officially reported.

Using- the language of the Supreme Court of the

United States:

" The construction given to a statute of a State by the

" highest judicial tribunal of such State is regarded as a

" part of the statute, and is as binding upon the Courts

" of the United States as the text."

Leffingwell v. Warner, 2 Black, 603.

In Smith v. Hawkins is the only construction of Sec.

1411 of the Civil Code of California. The previous case

of Utt :'. Fry was apparently decided by the Court in

ignorance of the provisions of said Section 141 i. Said

Section 141 i is not discussed in the opinion, and ap-

parently it was not brought to the attention of the Court.

But even if it be considered as a construction of Section

141 1 (which it was not), still the later construction in

Smith V. Hawkins must oovern.

In Leffingwell z\ Warren {supra) ^ the Supreme Court

of the United States says:
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''
If the highest tribunal of a State adopt new views as

" to the proper construction of such a statute, and re-

" verse its former decisions, this Court will follow the

" latest settled adjudications."

It is held in

Moores v. Cit. Nat. Bank, 104 U. S., 625,

that the construction oriven to a State statute by the

Supreme Court of a State will be followed by the Su-

preme Court, in a case decided the other way by the

Circuit Court before the decision of the State Court.

And the Supreme Court will overrule its own deci-

sions as to construction of a State statute, where there is

a subsequent decision of the State Court giving a ditier-

ent construction.

Green z-. Neal, 6 Peters, 291.

Or when, at the time of rendering such decision, there

was an existing decision of the State Court giving a dif-

ferent construction, of which the Supreme Court had not

been informed.

Fairfield r. County of Gallatin, 100 U. S., 47.

So the doctrine of Smith v. Hawkins is necessarily the

law of this case.

That case holds that a continuous non-user for five

years, without or with an intent to abandon, will forfeit

the rio-ht to a water ditch. When, therefore, the Court

below charged the jury that " the mere intention to

abandon, if not coupled with yielding up possession or

cessation of user, is not sufificient, nor ivill the non-user

alone, without an intent to abandon, be held to amount

to an abandonment," it announced a doctrine which,
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under no conceivable circumstances, could be correct, as

applied to the title to a water ditch, a doctrine which,

in this case, must have misled the jury, and which

took from them the ri^ht to pass upon the question of

continuous non-user for five years.

And when it charged the jury that " use of the ditch

and water by any other person, by permission of the

owner, is sufificient to maintain the owner's possession,

as though it were used by the owner," it announced a

doctrine at variance with that of Smith z'. Hawkins, and

therefore erroneous.

And when the Court refused to instruct, at our re-

quest, that non-use of the water by plaintiff since 1881

(this suit being commenced in 1S93) was a forfeiture of

any right to the ditch that the plaintiff previously had, it

refused an instruction which was good law, and applica-

ble to the case at bar under the doctrine of Smith v.

Hawkins.

For these manifest errors the judgment should be re-

versed.

It is well settled that it is error in a Court to refuse to

give an instruction which contains a correct statement of

the law and is strictly applicable to the case.

Thorewegan v. King, iii U. S., 549.

Douglas V. McAllister, 3 Cranch, 298.

Also that it is the right of each party to have an in-

struction on his theory of the case, if there be a?iy evi-

dence to support that theory, and that it is error for the

Court to crive an instruction which makes the case turn

on one point only, when there are other grounds which

should be passed on by the jury.
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Adams r. Roberts. 2 Howard (U. S), 486.

Ranne}^ z\ Barlow, 1 1 3 U. S.. 207.

Fiore 7: Ladd (Oregon), 36 Pac. Rep., ^72.

Renton, Holmes & Co. :. Monnier. 7/ Cal., 455.

N. V. P. & N. R. Co. v. Thomas (Va.), 24 S. E.

Rep., 264-5.

Eastman z: Curtis (Vt. ). 32 Atl. Rep , 234- 5.

Chicago H. L. Ass'n v. Butler, 55 111. App., 462.

Anderson :•. Bath. 42 Maine, 346.

Sawyer v. Hannibal, etc., R. R. Co., 37 Mo.. 240.

White z'. Thomas, 12 Ohio St., 3 1 2.

Adams v. Capron & Co.. 21 Maryland, :86.

Zabriskie v. Smith, 13 N. Y., 322.

The giving of an incorrect or inapplicable instruction,

or the refusal to give a correct and applicable instruction,

is reversible error, unless it affirmatively appears from

the record that no damao^e could have resulted.o

Beaver z'. Taylor, i Wallace, 637-644.

Etting :•. Bank of United States, 1 1 Wheat, 95.

Adams z>. Capron, 21 Md., 186.

S. C, 83 Am. Dec. 571.

Busenius z'. Coffee, 14 Cal,, 93.

Richardson v. McNulty. 24 Cal.. 346.

McDougal c. Cent. R. R. Co., 63 Cal.. 434.

People z'. Devine. 95 Cal., 231.

" We concede that it is a sound principle that no judg-

'* ment should be reversed in a Court of Error when the

" error complained of works no injury to the party against

'• whom the ruling was made. B?(^ zvhenever the appli-

" cation of this rule is sought it must appeal' so clear as
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1

*' to be beyond doubt, that the error did not, and could not,

" have prejudiced the party's rights."

Deery ik Cray, 5 Wallace. 795-807.

" We repeat the doctrine of this Court laid down in

" Deery v. Cray, that while it is a sound principle that no

" judgment should be reversed on error when the error

'' complained of worked no injury to the party against

" whom the ruling was made, it must be so clear as to be

" beyond doubt that the error did not and could not have

" prejudiced the right of the party. The case must be

" such that this Court is not called on to decide upon the

'' preponderance of evidence, that the verdict was right,

*' notwithstanding the error complained of."

Smiths V. Shoemaker. 17 Wallace, 630-639.

Gilmer v. Higley, i 19 U. S., 99-103.

Boston and Albany R. R. v. OReilly, 15S U. S.,

335-6-

' But it was said by the Supreme Court of Montana,

" on appeal, that since the record did not contain all the

" testimony, the Court could not see that the defendants

•' were injured by the refusal to have the questions an-

" swered.

" We have not before heard of such a rule in a revisory

'' Court. The furthest any Court has ^one has beeji to

*' hold that when such Court can see affirmatively that

*' the error ivorked no injury to the party appeali7ig , it

'' will be disregarded!'

Gilmer v. Higley, 1 10 U. S., 47-50.

We call the aitention of the Court to the fact that in
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this case tlie record does not purport to contain all the

testimony, and thai it is impossible for the Court to see

affirmatively that no injury was done by the errors com-

plained of.

A very late decision of the Circuit Court of Appeals

of the Sth Circuit is also very much in point.

Nat. Mass. Ace. Assn. v. Shryock, 73 Fed., 774-

781.

As we have shown, there was evidence in the case

tending strongly to show a non-user of the ditch by any

one from 1880 to 1886, a period of more than five years,

and a non-user by plaintiff from 1878 to 1893. We sub-

mit most respectfully that it was our right to have the

jury pass upon that question of non-user, and that the

question was certainly taken away from the jury by the

Court below. This Court, in its opinion, speaks of user

by tenants and lessees of plaintiff. We think the ques-

tion of tenants and lessees of plaintiff unimportant, as our

testimony tended to prove a non-user by any one for over

five years, but we cal! the attention of the Court to the

fact that the Supreme Court of California in Smith v.

Hawkins held that a person could not prevent the loss of

rif^ht from non-user by leasing the same and allowing

other persons to use it. In this case as to one of the

allec^ed tenants, Butler, the license he received was not

bindino- on him. He entered on the di:ch in 1886, at

which time it had been used by no one for over five years

and consequently was owned by no one. At some inde-

finite time after i8£6 he accepted a license from plaintiff
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to use it, but as he did not enter under the license, he

could on familiar principles contest the title of plaintiff.

Davis z/. McGrew, 82 Cal., 135.

Davidson v. Ellmaker, 84 Cal., 21.

It is manifest that if plaintiff had forfeited its right

to the ditch by non-user, it could acquire no new title by

leasing the ditch, and that a lease which as against its

tenant would not be evidence of title, could have no

weight as against third parties.

III.

This Court ignores our exceptions to the admission of

evidence. The exceptions were taken and argued in

good faith, and we believe them well founded.

Since this case was submitted we have noticed a de-

cision of the Supreme Court of the United States which

has a direct bearing upon one exception to the admission

of testimony.

Our Assignment of Error XXXVl (Brief p. 24) is as to

the overruling by the Court of our objection to the

following question asked by plaintiff of the witness

Allenberg.

" What amount of money was expended by the

" Altoona Quicksilver Mining Co. in the operation and

" development of its properties in the Cinnabar Mining

•' District in Trinity County, California, from the time the

" company took possession of the property up to the

" commencement of this suit?"

Objected to by defendant as immaterial, irrelevant and

incompetent. Objection was overruled by the Court.

(Transcript, pp. 96, 97.) To which ruling counsel for
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defendant then and there duly excepted. Answer of

witness :
'' About $257,000."

We insisted on this assignment in our argument. (Brief

P- 50-)

On December 23rd, 1895, the Supreme Court decided

an ejectment suit lor a mining claim and in the opinion

the Court says :

" Lastly it is contended that the District Court erred

" in permitting the plaintiff to prove that it had expended

" between $7,000 and $8,coo in working the mines from

" the time it took possession until it was ousted there-

" from by the defendant Haws. This testimony was

•' offered to show good faith in working the property by

" the plaintiff company. We think it was competent in

" view of the requirements of the U . S. Rev. Stat.,

" §2325, that on each claim located after May 10, 1872,

" and until a patent has been issued therefor, no less than

'' $\oo worth of labor shall be performed.^ or improve-

'' meTits made during each year!'

Haws V. Victoria Copper Mining Co., Advance

Opinions Lawyers Co-Op. Pub. Co., Jan. 15,

1896. No. 5, p. 316, 321.

This opinion cannot be otherwise construed than as

holding that, except for the statute aforesaid, the evi-

dence would have been inadmissible.

In the present case the question is embarrassed by

no such statute. The thing in controversy was a water

ditch which had not been used in connection with the

mining properties inquired about, since 1876, over 17

years before suit was brouofht.



We again respectfully submit that the admission of the

testimony was error, and that the Supreme Court in

effect so decides.

We ask the Court to examine our brief as to other

questions of evidence discussed.

Respectfully submitted,

E. W. McGRAW
Counsel for Plaintiff in Error.

United States of America,
' y ss

Northern District of California,

I, E, W. McGravv, counsel for the plaintiff in error in

the above-entitled case, do hereby certify that, in my
judgment, the foregoing petition for rehearing is well

founded in fact and in law, and that the same is not inter-

posed for delay.

San Francisco, June ^4^, 1896.
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Citation on Appeal.

United States of America— ss.

The President of the United States, to Eben W.

Ferguson, Elicla F. Hobson, and John Cook, co-

partners, and doing business under tlie firm name

and style of Moore, Ferguson & Co., Greeting :

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Ai)peals for

the Ninth Circuit, to be holden at the city of

San Francisco, in tlie State of Califoinia, on the

3rd day of February next, ])ursuant to an order allow-

ing appeal entered in the Clerk's office of the Dis-

trict Court of tlie United States for the Northern

District of California in that certain cause entitled Pa-

cific Coast Steamship Co., a corporation, libelant, vs.

Eben W. Ferguson, Elida F. Hobson, and John Cook,

copartners, and doing business under the firm name and

style of Moore, Ferguson & Co., respondents, and you

are admonished to show cause, if any there be, why the

iudo'ment rendered against the said libelant as in tlie

said Older allowing appeal mentioned should not be cor-

rected, and why speedy justice should not be done to

tlie parties in that behalf.

Witness the Honorable Wm. W. Morrow, Judge of

the United States District Court for the Northern Dis-

trict of California, this 24th day of January, a. d.

1896.
WM. W. MORROW,

JudiJe.
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[Endorsed]: Filed Jan'y 24th, 1896. Southard Hofi-

man, Clerk.

Service of the within Citation is hereby admitted this

24tli(lay of J;inuary, 1890.

MASTICK, BELCHER & MASTICK,
Attorneys for Respondents.

/// the District Court of the United States, in and for the

Northern District of California.

Pacific Coast Steamship Company, a

Corporation,

Libelant,

vs.

Ebex W. Ferguson, Elida F. Hobson, 1>

anti John Cook, Copartners, and doing

business under the firm name and st\de

of jVIoore, Ferguson & Co.,
|

Respondents. j

Libel.

To the Honorable Wm. W. Morrow, Judge of the

Distiict Court of the United States of Anierica, for

the noithern district of California:

The libel of the Pacific Coast Steamshii]) Company,

owners of. the steamer " Bonita," in a cause of contract,

civil and maritime, respectfully shows and alleges:

I.

That libelant is, and duiing ah the timrs herein i-efei--
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red to was, a corpoiation organized and existino- under

and l)y virtue of tlie laws of tlie State of California,

with its office at the city and county of San Francisco,

said state.

II.

That respondents above named are, and during all the

times herein referred to were merchants, and copartners

doing business at the said city and county of San

Francisco, under the firm name and style of Moore,

Ferguson & Co. and residing at said city and county.

III.

That at and during all the times herein referred to,

libelant was the owner of, and was in control of, that

certain steam vessel named '* Bonita," and that hereto-

fore, to wit, on the 2nd day of November, 1894, said

Moore, Ferguson & Co., shipped on board of said steam-

er "Bonita," at Moss Landing, to be from said landing-

transported and delivered to the Howard Commercial

Co., at the port of San Diego, all in the State of Cali-

fornia, certain merchandise, to wit, 2,448 sacks of bar-

ley, marked "96," and weighing 271,510 pounds; and

said Moore, Ferguson & Co. then and there agreed, in

consideration, that the same was so shipped and should

be so transported a»id delivered; to pay to libelant the

sum of $4.35 per ton of 2,000 pounds for each and every

such ton of the same so shipped and so transported and

delivered. That at the time aforesaid, to wit, the time

said Moore, Ferguson & Co. so shipped such barle}', it

was agreed by and between said Moore, Ferguson & Co.

and libelant, at the special instance and request of said
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Moore, FerousoM & Co., that such harley should l)e

dehvered to the Howard Coniinercial Co. at said San

Dieo-o, upon the iiavuKMit hv said Howard C*)nuncrcial

Co. to libelant, upon such delivery, of the sum of 8-.o0

per ton of 2,000 pounds for eacli and every such ton that

should be so delivered, which sum of $2.50 pe;- ton so to

be paid should be credited as a payment, on account, to-

ward the ])ayinent of said sum of §4.35 per ton agreed

to be paid by said Moore, Ferguson & Co., as above

stated, the balance of such sum of $4.35 per ton, to wit,

the sum of $2.10 per ton of 2,000 pounds said ^toore,

Ferguson & Co. promised and agreed, such delivery of

said barle}^ being first made, to pay on demand to libel-

ant.

IV.

That thereupon, and thereafter, said barley, and all

thereof, was transported on said steamei', and on, to wit:

the 6th day of March, 1884, was delivered in good order

and condition, to said Howard Commercial Co., at said

San Diego, in full compliance with the agreement above

stated, and there was paid to libelant upon such delivery

by said Howard Commercial Co., and the same was ac-

cepted by libelant puisuant to the ngreemeiit with said

Moore, Feriiuson & Co., the sum of, to wit: $;33'J.38,

being the sum of $2.50 pei- ton, for eacli and eveiy ton

of 2000 pounds of such barley so shipped and so

dehvered.

V.

That thereafter, and heretofore, to wit: on the day of

November, 1894, the said Moore, Ferguson & Co., were

fuUv informed bv libelant of the facts aforesaid, to wit:
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of such delivery and payment, as aforesaid, and the de-

mand was tlieieupon made upon said Moore, Ferguson

& Co., by libelant ; that said Moore, Ferguson & Co.,

pay to libelant the balance of said «um of §4.35 per ton,

agreed to be paid to libelant by said Moore, Ferguson &
Co., as aforesaid, to wit: the full sum of $251.15, which

sum and every part thereof, said Moore, Ferguson &

Co., then did, and ever since, though often requested so

to do, have neglected, declined and refused to pay to

libelant; and there is now due to libelantas freight upon

such barley, so shipped, the sum of $251. 15, together

with interest on said sun) from the said Gth day of

Novendjer, 1894.

VI.

That by reason f)f the premises, libelant has been

damaged in the full sum of two hundred fifty-one and

yy^ ($"Z51.15) dollars, and interest as aforesaid.

VII.

That all and singular the premises are true and

within the admiralty, and maritime jurisdiction of the

United States and of this Honorable Court.

Wherefore, the libelant prays that a citation in due

foim of law, according to the course of this Honorable

Court in cases of admiralty and maritime jurisdiction,

may issue against the said ^loore, Ferguson & Co., and

that they be cited to- appear and answer upon oath, all

and singular, the matters aforesaid, and that this Hon-

orable Court W'ill be pleased to decree payment of the

freight aforesaid, with interest and costs, and that libel-

ant mav have such other and further relief in the
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premises as in law and justice they may be entitled to

receive.

PACIFIC COAST STEAMSHIP COMPANY.
(By Chas. Goodall, President.)

GEO. W. TOWLE, Jr.,

Proctor for Libelant.

State of California, "|

> ss.

City and County of* San Francisco.
)

Charles Goodall, being iirst duly sworn, deposes and

says: That he is the President of the Pacific Coast

Steamship Company, a corporation, hbelant, in the above-

entitled proceeding, and that as such President, he is

authorized to make, and does make, the above and fore-

o-oino- libel, and verify the same for and (3:1 behalf of

said company, libelant; that he has read the foregoing

libel, and knows the contents thereof, and that the same

is true of his own knowledge, excepting as to matters

therein alleged upon information or belief, and as to

such matters that he believes the same to be true.

Chas. Goodall.

Subscribed and sworn to before me this 22nd day of

May, 1895.

I
gEAL] James L. King,

Notary Public, in and for the City and County

of San Francisco, State of California.

[Endorsed]: Filed May 23rd, 1895. Southard Hoff-

man, Clerk.
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Citation to Appear in District Court.

Northern District of California— ss.

The President of the United States of America, To

the Marslial of the United States for the Northern

District of California, Greeting:

Whereas, a libel has been filed in the District Court

of the United States for the Northern District of Cali-

fornia on the 23d day of May in the year of our Lord

one thousand ei^^ht hundred and ninety-five, by Pacific

Coast Steamship Company, a corporation, against Eben

W. Ferguson, Elida F. Hol)Son and John Cook, copart-

ners, and doing business under tiie fiini name and style

of Moore, Ferguson & Co., in a cei tain action of contract,

civil and maritime, to recover the sum of $251.15 (as by

said libel, reference being made thereto, will more fully

and at large appear), together with interest on said sum

from the Gth day of November, 1894, therein alleged to

be due the said libelant, and praying that a citation may

issue against the said respondents, pursuant to the rules

and practice of this court. Now, therefore, we do hereby

empower and stiictly charge and command you, the said

Marsiial, tliatyou cite and admonish the said respondents

if they shall be found in your district, that they be and

appear bi^fore the said District Court, on Tuesday, the

4th day of June, a. d. 1895, at the courtroom in the

city of San Francisco, then and there to answer the said

libel, and to make their allegations in that behalf, and

have you then and there this writ, with yi»ur return

thereon.
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Witness, the Honorable William W. Morrow, Judge

of said court, tlie 23d day of May in the year of our

Lord one thousand eight hundred and ninety-five, and of

our Independence tlie one liundred and nineteenth.

[seal.] Southard Hoffman,

Clerk.

GEO. W. TOWLE, Jr. E.sq.,

Deputy Clerk.

Marshal's Return.

I have served this writ personally by copy on Eben

W. Ferguson, Elida Hobson and John Cook, doing busi-

ness under the firm name and style of Moore, Ferguson

& Co., this 23d day of May, a. d. 1895.

Barry Baldwin,

IT. S. Marshal.

By J. A. Littlefield,

Deputy Mar.-hal.

[Endorsed]: Citation issued May 23d, 1895. Citation

ret'ble June 4th, 1895. Geo. W. Towle, Jr., Proctcn' for

Libelant. Filed June 4th, 1895. Southard HofFin.m,

Clerk. By J. S. Manley, Deputy Clerk.

Order of Proclamation, Etc.

At a stated term of the District Court of tlie United

States of America, for the Northern District of

California, held at the conitroom, in the city ol"

San Fi'ancisco, on Tues>hiy, the 4th day of June, in
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the year of our Lord one thousand eight hundred

and ninety-five.

Present: The Honorable Wm. W. Morrow,

Judge.

Pacific Coast Steamship Company,

vs. ^No. 11,167.

E. W. Ferguson, et al. )

The United States Marshal having returned upon the

citation in this cause that he has served the citatMon on

respondents lierein, on motion of Geo, W. Towle, Jr.,

Esq., proctor for tlie hbelant, proclamation was dul}^

made, and on niotion of W. C. Belclier, Esq., proctor

for the respondents, it is ordered that the respondents

have ten davs to answer.

Respondent's Stipulation for Costs.

No. 11,167.

United States of America,

District Coini of the United States, for the Xorthem Dis-

trict of California.

Whereas, a libel was filed in this court on the 23rd day

of May in the year of our Lord one thousand eight hun-

dred and ninety-five by Pacific Coast S. S. Co., against

E. W. Fer«j;uson et al,, for reasons and causes in the said

libel mentioned and the said E, W, Ferguson et al., and
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A. O. Mulligan his sureties, hereby consenting and

agreeing that in ease of default or contumacy on the

part of the said Respdts., or his sureties, execution umy

issue against their goods, chattels, and lands for the sum

of five hundred dollars.

Now, therefore, it is hereby stipulated and agreed for

the benefit of whom it may concern, that the under-

signed shall be, and each of them is, bound in the sum of

five hundred dollars conditioned the Respondents, above-

named shall pay all costs and charges that may be

awarded against them in any decree by this court, or, in

case of appeal by the Appellate Court.

MOORE, FERGUSON & Co.,

per E. M. Ferguson.

A. O. MULLIGAN.

Taken and acknowledged this 4th day of June, 1895,

before me.
J. S. Manley,

Commissioner United States Circuit Court, Northern

District of California.

Northern District of California— ss,

A. O. Mulhgan, parties to the above stipulation being

-duly sworn, do depose and say, each for himself that he

is worth the sum of five hundred dollars, over and above

all his debts and liabilities.

A. 0. Mulligan.

Sworn to this 4th day of June, 1895, before me,

J. S. Manley,

Commissioner United States Circuit Court, Northern

District of California.



V. Eben W. Ferguson, et al. 11

[Endorsed]: Filed the 4th da}- of June, 1895. South-

ard Hoffman, Clerk. By J. S. Manley, Deputy Clerk.

No. 11,167.

In Admiraltv

In the District Court of the United States, for the Northern

District of California.

Pacific Coast Steamship Company, ^

a Corporation,

Libelant,

vs.

Eben W. Ferguson, Elida F. Hobson

and John Cook, Copartners, and doing-

business under the firm name and

style of Mc)ore, Ferguson & Co.,

Respondents.

Answer,

To the Hon. William W. Morrow, Judge of the Dis-

trict Court of the United States of America for

the Northern District of California:

Eben W. Ferguson, Elida F. Hobson and John

Cook, copartners, and doing business under the firm

name and style of Moore, Ferguson & Co., of San Fran-

cisco, in the Northern District of Cahfornia, for answer

to the libel of the Pacific Coast Steamship Company, a

corporation, in a cause of contract, civil and maritime,

do allege and propound as follows:

1. They admit the allegations of the first article of

said libel.
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2. Tliey admit the allegations of the second article

of said libel.

3. They admit that, at and during all the times

referred to in said libel, libelant was the owner of and

was in control of that certain steam vessel named

"Bonita" and that, on the second day of November, 1894

these respondents shipped on board the said steamer

'* Bonita" at Moss landing, to be from said landing trans-

ported and delivered to tlie Howard Commercial Co.,

at the port of San Diego, all in the State of Califor-

nia, certain merchandise, to wit: 2448 sacks of barley,

marked " 90," and weighing 271,510 pounds.

These respondents deny that, at the time and place

mentioned in tlie tliird article of said lil)el, or at any time

or place, or ever, or at all, these respondents, or any of

thejn, ao-reed, either in consideration that the said mer-

chandise should be so shipped, transported and delivered,

or otherwise, or at all, to pay to libelant the sum of

$4.35 per ton of 2,000 pounds for each or any such ton of

the same to be shipped, or transported, or delivered, or

any sum exceeding $3.35 per ton of 2,000 pounds.

And in that behalf these respondents allege and pro-

pound that the agreement between libelant and respond-

ents concerning the shipping and transportation of said

merchandise was as follows, and not otherwise: Libelant

agreed that it would traiisport from said Moss Landing

to said San Diego, and would there deliver to the said

Howard Commercial Co., the merchandise aforesaid, and,

in consideration that the same was so shipped and

should be so transported and delivered, these respond-

ents agreed to pay to libelant the sum of $3.10 per ton
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of 2,000 pounds, and no other or greater sum, as freight

for the transportation of each and every such ton so

transported and delivered, as aforesaid, and that they

would also pa}' to said libelant such storage charoes on

said merchandise as had theretofore accrued at the ware-

house of libelant, at Moss Landing aforesaid, which

warehouse charges, as these respondents are informed

and believe to be true, were the sum of twenty-five cents

per ton of 2,000 pounds, and no other or greater sum.

' Those respondents admit that at the time aforesaid it

was agreed b}' and between respondents and libelant, at

the special instance and request of respondents, that said

merchandise should be delivered to said Howard Com-

mercial Co. at said San Diego upon the payment by

said Howard Commercial Co. to hlx-lant, upon such de-

livery, of the sum of $2.50 per ton of 2,000 pounds for

each and every such ton that should be so delivered,

whicl) sum of $2.50 per ton so to be paid should be

credited as a payment on account toward the payment

of the sum agreed to be paid by respondents as herein in

this answer alleged; but thev deriv that thev ao-reed to

pay for the same the sum of S4.35 per ton, or any greater

sum than $3.35 per ton, as herein above alleged, or that

the}' ever piomised or agreed to pay to libelant, as a

balance over and above said sum of $2.50 per ton, the

sum of $2.10 per ton of 2,000 pounds, or any sum or

amount exceeding eighty-five cents per ton of 2,000

pounds.

Further answering, tliese respondents deny each and

every allegation contained in the third article of said

libel not hereinbefore specifically admitted.
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4. Tliey adiDit the allegations contained in the fourth

article of said libel.

5. They admit that on the I Gth day of November,

1894, they were informed by libelant of the delivery of

said merchandise, and of the payment made by tiie said

Howard Commercial Co., as alleged in the fourtli article

of said libel, and that libelant thereupon demanded of

respondents that respondents pay to libelant the sum of

$251.15 as a balance upon said contract over and above

the said sum of $2.50 per ton so paid by said Howard

Commercial Co., and that respondents then and there re-

fused and ever since have neglected, declined and refused

to pay to libelant the said sum of $251.1 5, oi- any greater

sum or amount than $115.89; but they deny that there

is due or ever was due to libelant, as freight upon said

merchandise, the sun) of $.^51. 15. with or without inter-

est, or anv greater sum or amount than $81.45. oi' that

there is or ever was due to libelant from respondents,

under the contract aforesaid, any greatei- sum or amount

than $115.39.

G. They deny that, by reason of the premises, or of

any matter or thing in .said libel alleged or propounded,

libelant has been damaged in the sum of $251.15, with

or without interest, or in any sum or amount, or at all.

7. Further answering, these repondents piopound

and alleire. tliat on the IGth dav of November, 1894,

and upon demand being made upon them by libelant, as

aforesaid, these respondents offered to pay, and tendered

to libelant in full payment and satisfaction of the demand

aforesaid, tlie sum of $115.39, being the whole amount

due from them to libelant, as aforesaid, and have ever
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since that time been ready, able and willing to pay to

libelant the said sum of 8115.39 ; but libelant then and

there refused, and ever since has neglected and refused

to receive or accept the said sum of $115.39, or any part

thereof; and these respondents now bring the said sum

of $115.39 into court, and do now deposit the same in

the registry of this Honorable Court for libelant, in full

satisfaction of the obligation aforesaid.

8. That all and singular the premises are true.

Wherefore, these respondents pray that the said libel

may be dismissed with costs.

MASTICK, BELCHER & MASTICK,
Proctors for Respondents.

TjNrrED States of America,
)

ss.

Nortliern District of California. J

Eben W. Ferguson, being first duly sworn, depo.ses

and says, tliat he is one of the respondents in the above-

entitled cause ; that he has read the foregoing answer

and knows the contents thereof, and that the same is

true of his own knowledge, except as to the matters

therein stated on information or belief, and that, as to

such matters, he believes it to be true.

Eben W. Ferguson.

Subscribed and sworn to before me, this 4th day of

June, 1895.

JOHN FOUGA,
Commissioner U. S. Circuit Court, Northern District of

California.

[Endorsed]: Filed June 4th, 1895. Southard Hoff-

man, Clerk.
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District Court of the United States, Northern District of

California.

Pacific Coast S. S. Co.,

E. W. Ferguson et al. ;

>No. ll,lo7.

Clerk's Costs and U. S. Harshal's Costs.

1895.

June. To amt. tender $115 39

Clerk's and Connnissioner's costs 17 80

U. S. Marshal's costs .... 2 00

$135 19

Rec'd above a nit's,

John Fouga, for Clerk.

June 4, 1895.

[Endorsed]: Filed June 4, 1895. Southard Hoff-

man, Clerk.

A.t a stated term of tiie District Court of the United

States of America, for the Northern District of

California, held at the courtroom, in the city of

San Francisco, on Thursday, the 29th day of

Auo-ust, in the year of our Lord one thousand eiglit

hundred and ninety-five.

Present : Tlie Honorable Wm. W. Morrow, Jndge.

Pacific Coast Steamship Company,

vs. VNo. 11,167.

Eben W. Ferguson, et al.
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Hearing,

This cause this day came on reo^ularlv for hearino-

Geo, W. Towle, Jr., Esq., appearino- as proctor for the

libelant, and W. B. Treadwell, Esq., as proctor for tlie

respondents. Mr. Towle stated tlie case on behalf of

the libelant and called J. H. Cooper, H. W. Goodall, and

Edwin Goodall, who were duly sworn and examined as

witnesses on behalf of the libelant and rested.

Mr. Treadwell stated the case on behalf of the re-

spondents and called Eben W. Ferou-;on, who was duly

sworn and examined as a witness on behalf of the re-

spondents, and pendino the examination of ^Ir. Feri^u-

son the further hearing hereof was continued until Fri-

day, August 30th, 1895.

At a stated term of tlie District Court of the United

States of America, for the Northern District of

Calif)rnia, lield at the courtroom, in the City of

San Francisco, on Friday, the 30th day of August,

in the year of our Lord, one thousand eight hun-

dred and ninety-five.

Present : The Honoral)le Wm. W. Morrow, Judge.

Pacific Coa.st Steamship Company,

vs. )> No. 11,167

Eben W. Ferguson, et al.

Hearing— (Continued.)

This cause this day came on for fuither hearing, Geo.

W. Towle, Jr., Esq., appearing as proctor for the libellant,
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andW. B. Treadwell, Esq., as proctor for the respon-

dents. The examination of Eben W. Ferguson, a wit-

ness on behalf of tlie respotidents was resumed and con-

cluded, and Mr. Treadwell called L. H. Garrigus and

John Cook who were duly sworn and examined as a

witness on behalf of the respondents and rested.

Mr. Towle recalled J. H. Cooper, who was further

examined as a witness on behalf of the libelant in re-

buttal, and rested.

And, thereupon, the liearing liereof was conjtinued

until September 5th, 1895, for argument.

At a stated term of the District Court of the Uniteil

States of America, for tlie Northern District of

California, held at tlie courtroom, in tlie city of

San Francisco, on Tuesday, the 1 0th day of Sep-

tember, in .the year of our Lord, one thousand eight

hundred and niiiet3'-five.

Present : The Honorabh- Wm. W. Morrow, Judge.

Pacific Coast Steamship Company, \

vs. Xo. 11,167.

E. W. FERaUSON, ET AL.,
'

Hearing— (Continued.)

This cause, this day, came on regularly for argument,

and was duly argued by Geo. W. Towle, Jr., Esq.,

proctor for libelant, and by W. B. Treadwell, Esq.,

proctor for respondents, and submitted to the Court for

consideration and decision.
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In the District Court of the United States, in and for the

Northern District of California.

Hon. W. W. Morrow, Juclore.

Pacific Coast Steamship Company (a

Corporation),

Libelant,

vs.

Ebex W. Ferguson et al.,

Defendants.

Testimony.

Thursday, August 29, 1895.

Appearances: George W. Towle, Esq., appeared as

proctor for the libelant; W. B. Treadwell, Esq., ap-

peared as proctor for the respondents.

Tliis libel now came on for hearing^ in its regular

order upon the caleiidar, and the following proceedings

were had:

Mr. Towle. May it please the Court: This is an action

by the Pacific Coast Steamship Conjpany against Eben

W. Ferguson, et al., a partnership doing business in this

city and county, to recover a balance of a sum alleged to

be due for freight on certain l)ai]ey transported from

Moss Landing to San Diego in November last—the

agreement being at the time ihe barley was transported

that a portion oidy of the amount of freight due on it

should be collected on delivery at San Diego by the

Howard Commercial Company, that being the special

instance and request of the shippers, who were Moore,
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Fero-uson & Co., they agreeing at that time that the

balance due should be paid by tlieni here on demand

after dehvery.

The barley was delivered and shipped pursuant to

that understanding, delivered in good oider at San

Diesfo, and the 82.50 collected there from tlie Howard

Commercial Company, whereupon demand was made

upon Moore, Ferguson & Co., heie for the balance of

the sum due on the shipment, and on theii- demand be-

ing made, payment was refused; hence this suit.

The mail! subject of controversy in the case arises

out of a difference of opinion between the gentlemen on

the two sides. On our si«le, it is alleged, that at tlie

very time this agi'eement was made, it was ex))ressiy

called to the attention of Moore, Fei-guson & Co., tiiat

there might be railroad ehai'ges on this lot of barley

which would l)e required to be paid, also—bark charges

on the barley, when it came into the warehouse of the

Pacific Coast Steamsliip Company at Moss Landing.

The Court. Where was the barley ship|)ed fr(Mn (

Mr. Toeole. From Moss Landing, down the coast.

The Court. Originally sliipped from some place in the

intei'ior to Moss Landing' ?

J//-. Toicle. It had been shipped by rail. At the

time this conversation with reference to this shipment

took place, the Pacific Coast Steamship Conipany,

was not informed as to what tJie particular lot of barley

was, or what its condition was as it lay in the waiehouse,

with reference to i\tilroad chaiges bein^- a lien on it.

Li tliat state of the case they were unable to sfate defi-

nitely what those charges might be, if tluM'e were such,
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but that matter was expressly called to the attention of

the representatives of Moore, Ferguson & Co. They

were expressly informed there might be such charges on

this barley as the result of railroad transportation from

some point to the warehouse at Moss Landing They

were asked then whether, in view of that contingency,

they would wish this freight to go forward to be deliv-

ered to Moore, Ferguson & Co.—they assumed the

responsibility for these back charges. They expressly

said that the\' did. In response to their request, the

grain was shipped. The agents at San Diego were in-

structed to deliver on the receipt of S2.50, and the sub-

sequent [proceedings took place. The fact was, that

there were back charges of $1 per ton—railroad charges

on this grain. It is over that question of that $1 per

ton, whether Moe)re, Ferguson & Co. agreed to pay it,

that the controversy turns.

Tlie Steamship Company, on delivery, collected the

$2.50 and applied that towards the payment of the back

charges so far as it was necessary to be applied in that

way, and sue here for the Ijalance of freight due.

The allegation as to tlie incorporation of the plaintiff

is admitted. It is admitted that the respondents were

a copartnership, as alleged. It is admitted that at the

time of this transaction the Pacific Coast Steamship

Companv was the owner of the steamer " Bonita," on

which the grain was shipped, and was then operating

her; that the grain was shipped on board of the "Bo-

nita " at Moss Landing, to be from said landing trans-

ported and delivered to the Howard Commercial Com-

pany ill the port of San Diego, all in the State of
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California, to wit :
" 2,448 sacks of barley, marked '9(5,'

and weighing 271,510 pounds." That is admitted.

This further allegation of paragraph 3 is not admitted

at least not in the denial as to this specific particular;

that is, " that said Moore, Ferguson & Co. then ;ind

•' there aoreed, in consideration that tlie same was so

" shipped and should be so transported and delivered, to

" pay to liabelant the sum of $4.-35 per ton of 2,000

" pounds, foi- each and every such ton of the same so

" shii)ped and so trans|)orte(l and delivered. That at the

" time aforesaid, to-wit: the time said Moore, Ferguson

'• & Co. so shipped such barley, it was agreed by and

" between .said Moore, Ferguson & Co. and libelant, at

" the sjjecial instance,' and request of said Moore, Fergn-

" son & Co. that sucii barley should be delivered to tiie

" Howard Commercial Company at said San Di(;go,

" upon the payment by said Howard Commercial Cou)-

-' i)any to libelant, upon such delivery, of the sum of

" $2.50 i)er ton of 2,000 pounds, for each and every

" such ton tliat sliould be so delivcied, wliicli sum, of

" $2.50 per ton so to b(^ paid, should be credited as a

" payment on account, toward the payment of said sum

" of $4.35 per ton agreed to be paid \)y said Mooi-e, Fer-

" guson & Co., as above stated, the balance of such sum

" of $4.35 per ton, to-wit: the sum of $2.10 ])er ton of

" 2,000 pounds, said Moore, Ferguson & Co. promised

" and agreed, such delivery of such barley being first

" made, to pay, on demand, t > libelant."

The next paragrapli, 4, wliich I siiall read is expressly

admitted in the answer:

" That thereupon, and thereafter, .said barley, and all
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" thereof, was transported on said steamer, and on, to wit:

" the 6th day of November, 1894, was dehvered in good

" order and ondition to said Howard Commercial Co.

" at said San Diego, in full compliance with the agree-

" ment aoove stated, and there was paid to libelant upon

" such delivery by said Howard Commercial Co., and

•' the same was accepted by libelant pursuant to the

" agreement with said Moore, Ferguson & Co., the sum of

" to wit: $339.38, being the sum of $2.50 per ton of

*' 2,000 pounds of such barley so shipped and so deliv-

" ereci"

That allegation is expi'ossly admitted in the answer,

and, it seems to me, carries the whole pro])osition with

it, because it is an express admission that the i)arley was

delivered pursuant to the contract and agreement set out

in tlie preceding paragrapli, paragraph 3, and, in my

view, leaves nothing further to be said upon the subject.

The next paragraph, as to tiie diMuand and refusal,

is also admitted, except that tliere is denial that

there is now due the libelant, freight on the barley so

shipped, the sum of $251.15, together with interest on

said sum.

It is denied that any damage has resulted. It is ad-

mitted, bv a faihire to deny, that all and singular the

premises are true.

Mr. Treachcell. If the Court please, witii regard to

the question of phiadino-s sujjfii'ested, I understand it to

be a rule that the allegation of tlie pleadings once ex-

plicitly denied need not be denied over again. The con-

tract referred to is expressly in terms denied, and the

other contract, as alleged by us, is set up. The mere re-
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ference in other parts of the complaint to the contract,

does not require any answer.

The tacts of chis case, as we shall expect to prove

them, are these:

The Pacific Coast Steamship Company is a common

carrier by sea only, but it has also a warehouse at Moss

Landing at Monterey bay, in which it receives goods as

a warehouseman. At Moss Latiding there is a railroad

which comes in from the interior, and which is not owned

or controlled in any manner by the Pacific Coast Steam-

ship Company, but by an entirely independent railroad.

The Howard Commercial Company is a firm doing busi-

ness in San Diego. Moore, Ferguson & Co., tlie re-

spondents in this case, are commission merehants buy-

in<^> and sellinir Sfrain and produce on commission. They

received about this time, an order from the Howard

Connnercial Company, to purchase for them a ceitain

amount of barley within a fixed price—that is, within a

given limit. Moore, Ferguson & Co., were unable to

find any barley in San Francisco which would bear that

price, whicli they would purchase within that limit.

They finally were informed by Watennaii & C<>., of this

city that they had at Moss Landing a quantity of barh-y

which they would sell for a certain price, and which

Moore, Ferguson & Co. thought, if proper freight chai-ges

could be arr-anged, would bring it within that limit.

Whereupon Moore, Ferguson & Co. ap[tlied to the

libelant in this case to name a freight rate tn.m Moss

Landing to San Diego. At that time the Howard Com-

mercial Company had a special contract with the Pacific
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Coast Steamship Company, making its rate from San

Francisco to San Dieoro $2.50 a ton on orain.

In response to tliis inquiry, the Pacific Coast Steam-

ship Compan}^ said tiiat they would ship the barley for

Moss Landing to San Diego at ,^3.10. At the time that

that conversation was had, or at a conversation occur-

ring immediately after, Mr. Cooper, the chief freight clerk

of the Pacific Coast Steamship Compar)}', informed the

respondents in this case that there niight he back charges

on tliatgiain, wJiicli would have to be paid if the grain was

shipped; to which Moore, Fergnson & Co. responded

that tliey would asccitaiii about that; that they had not

yet seen the warehouse recie|)t. Subsequently, Moore,

Ferguson & Co. saw the warelir)use receii)t in the hands

of Waterman & Co., and that warehouse receipt, which

is an ordinary negotiable warehouse receipt, contains these

terms: thatthegrain isheld there subject tostoragecharges

wliich aie mentioned, and also for shipment to San Fran-

cisco at a given rate, the storage cliaroes at the ware-

lious(; being separately stated, and the rate of freight to

San Francisco being sepai-ately stated. The warehouse re-

ceipt also contained an express agreement that the owners

of the grain may, if they desii'e, withdraw it from the

waiehoiise at Moss Landing on paying the warehouse

charges. On this n.^ceipt were endoised warehouse

cliaroes 25 cents a ton. Th.ereuiion. ]\Ioore, Ferijfuson

& Co. conjmunicated with the Pacific Coast Steamship

Company, through Mr. Cooper, and informed him they

had "seen the warehouse receipt, and there were cliarges

on it of 25 cents per ton, which they would pay, and

gave to Mr. Cooper a memorandum to that effect. Thev
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made no objection, and mentioned no railroad charges,

nor were such known to the parties, nor was it endorsed

on the warehouse receipt.

On that state of things, Moore, Ferguson & Co. pur-

chased the grain from Waterman & Co., deductmg 25

cents storage, and had the grain shipped Ijy the Pacific

Coast Steamship C(mipany. Not until sonie time after

tliat wns siiip[)ed was anything said about railroad

cliarges.

Yoin- Honor will see the only question at issue is, was

there anything said to Moore, Ferguson & Co. at the

time of tliis transaction about railroad charges, or any-

thing from which they miglit take notice that there were

railroad chaiges.

On that question the evidence perhaps will be conflict-

ing. I should further state that the full amount of the

freight under this contract, including the 25 cents for

storage, was tendered by tlie respondents before tiie

commencement of this suit, and inunediately to the

Pacific Coast Steamship Company, and by them re-

fused. That allegation is made in the answei-. The

money is j)aid into court.

Mr. Towle. I understand, so far as the evideiiee in the

case is concerned, all you propose to eontrovert is the

conversation which took place between the representa-

tives of Moore, Ferguson & Co., and the representatives

of the Pacific Coast Steamship C<jmpany, \^ith refer-

ence to railroad charges on this, which Moore, Ferguson

& Co. agreed to assume.

Mr. Treadweli. I understand that is the difference

between us as to the facts.
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G. H. Cooper, called for the libelant, sworn.

Mr. Towle. Q. Are you in the employ of the Pacific

Coast Steamship Company ? A. I am.

Q. Were you in their employ at the time of the

transaction involved in this suit? A. Yes, sir.

Q. What had you, if anything, to do with the mat-

ter in controversy; w-ere you the representative of the

Pacific Coast Steamship Company in that matter ?

A. Yes, sir, I was.

Q. Will you kindly state to the Court the entire oc-

currence that took i)lace between you and the representa-

tive of Moore, Ferguson cS: Co., with rtference to the

shipment of this lot of barley to the Howard Commer-

cial Company, and the collection of the S2.50 per t on

from them on its delivery, and how the balance of the

amount was to be cohected '.

A. Mr. Ferguson telephoned to me for our i-ate on

about 100 tons of l)arley from Moss Landing to San Di-

ego to the Howard Commercial Company. I told liim

our local rate from tiie landing to San Diego was $3. 10

per ton of 2000 pounds. He asked me if we could not

make the same rate on that particular sliipinent of barle}'

as applied to Mr. Howard's shipments fiom San Francisco

of $2.50 per ton. I told him we could not; furthermore,

that the rate of $3.10 per ton applied only from Moss

Landing to San Diego, though no grain originated at Moss

Landincr; that there would probaljlv be charges on the

grain fr(»m some point on the narrow gauge railroad to Moss

Landinoc. He then stated that he might wish to have the

grain delivered to Mr. Howard at the same rate applied

on the sliipnient from San Francisco, $2.50, and asked if
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that could be arranged in case we found it necessary. I

told hini I thought it could. He said: "I will see you

about it later." Mr. Cook came down on November

3rd, I think in the morning, about that matter, and asked

if we could arrange it. I told him I thought we could.

I again spoke to him about the possibility of Uick

charges on it. I told him that the shipment had gone

forward, anil that we had no record of it, it being billed

on board the steamer, and suggestetl it might l»e better

to let it go forward, the full amount to be collected, and

they settle with Mr. Howard subsequently, between

themselves. He said he tliought perhaps that would i)e

the better i)lan, and he would let n)e know later on. He

came down again the same afternoon, and stated that he

had found that !iis company had charged Mr. Howard up

with $2.oO per ton oidy, and that is all tliey could charge

Ml-. Howard, no matter what the back cliarges might be

on the shipment, therefore he would like us to send a

tekH>ram. I again spoke to him about ti>e possibility <»1

back charges. Mr. Goodall was present at the conver-

sation. Evervbody t-lse had left. It was on Saturday

afternoon, and they close at 4 o'clock, and it w^as som^^

time after 4 o'clock. I told hiin we had no record of

the shi[)ment. I di<l not know^ the number of sacks, and

if he could advise me Monday morning about that we

would telegraph. He came down, I think the following

Tuesdav morning, and said he would like to have u- tele-

graph. I again went over with him the question of the

probabilitv of back charovsfrom son, e point on the railroad

to Moss Landing, and asked him, in view of that proba-

bility, did he wish us to telegraph t«» our agent to have
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the grain delivered at $2.50 per ton, collecting the bal-

ance from his company here. He expressed his wish in

the affirmative. A telegram was written b}^ me, sub-

mitted t(j Mr. Cook, Moore, Ferguson & Go's represen-

tative, and sent. The grain was delivered at $2.50, the

bill rendered by us to Moore, Ferguson & Co. at $4.35;

$3.10 per ton our freight, $1.00 back charges, and 25

cents storage. Moore, Ferguson & Co. refused to pay

the charges from the original point of shipment to Moss

Landing—railroad charges.

The Court Q.Where were you located at the time

tiiese negotiations took place?

A. On Market street, in the office.

Q. You said you telephoned; where where was the

telephone message from?

A. From Moore, Ferguson & Co.'s office.

Q. In this city? A. Yes, sir.

Q. With whom did you say you communicated by

telephone? A. I talked with Mr. Ferguson.

Q. Your personal interview was with Mr. Cook?

A. Yes, sir.

Mr. Towle. Q. You have spoken of a telegram

which was sent. Will you look at this and see whether

that is a copy of the telegram? (Handing.)

A. That is a true copy of the telegram.

Mr. Towle. The telegram reads:

''Nov. 6th, 1894.

" To S. T. Johnson, San Diego, Calif

" At request Moore, Ferguson collect only two dollars

" fifty per ton on Howard's twenty-four forty-eight bar-

" ley from Moss Ldg. ex Bonita, turning in relief voucher
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" for storage and balance freight rate to be collected from

" them.
" GooDALL, Perkins & Co."

(Marked Libelant's Exhibit "1.")

Q. Since that time, has an}' settlement been had with

the railroad company with reference to these railroad

charges on that lot ?

Mr. TreadweU. Objected to as immaterial.

The Court. I overrule the objection.

Mr. Treadivell. We will take an exception.

A. A settlement has been made.

Mr. Toivle. Q. What amount was paid to tiiem on

that settlement, if an\'?

Mr. TreadweU. The same objection.

The Court. Objection overruled.

Mr. TreadweU. Exception.

A. At the rate of $1.00 per ton.

Mr. Towle. Q. When was that settlement made?

A. It was made in the adjustment of through traffic

for November, 1894.

Q. Do you remember the amount that was paid?

A. I think $135.76.

Q. During the time that this negotiation was going

on between yourself and the representative of Moore,

Ferguson & Co., did you have occasion to consult with

reference to it with any one else in the office of Goodall,

Perkins & Co.?

A. I spoke to Mr. Gooilall about it prior to sending

the telegram.

Q. Whicli Mr. Goodall?
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A. Mr. Edwin Goodall, now present.

Q. That is while the matter of sending this telegram

was under consideration? A. Yes, sir.

Q. And while the representative of Moore, Fer-

guson & Co. was there?

A. Yes, sir, he was there.

Q. Did ho know that 3'ou were going to consult Mr.

Goodall? A. I did not, I think. :

Q. What was the occasion of your consulting him?

A. I felt assured that there would be a charofe of the

railroad company to Moss Landing, knowing that no

grain originated at Moss Landing, and very little hauled

there. I spoke to Mr. Goodall, saying that I was some-

what afraid there would be some controversy about that

charge. He said, " I guess not; I know Moore, Fer-

guson & Co. quite well: I guess we are perfectly safe in

sending the telegram; make it read, however, that it

was sent at their request," which was done.

Mr. TreadtveU. We move to strike out so much of the

answer of the witness as relates to the conversation with

Mr. Goodall, on the ground that it is not responsive to

the que?«ti(jn. We could not object to the question, but

it did not call for that conversation. The conversation

was not in the presence of Moore, Ferguson & Co., and

is not competent against them.

The Court. That will have to go out.

Cross-Examwation

.

Mr. TreadtveU. Can you state, Mr. Cooper, what were

the precise words that you used in speaking with Mr.
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Ferguson over the teleplione with regard to back charges

on this grain?

A. I stated that no grain originated at Moss Land-

in o-, and I thought there would be charges from some

point on the narrow-gauge railroad to Moss Landing. I

cannot state the precise words, but that is tlie substance

of it.

Q. Are you quite sure that you mentioned the rail-

road in way in that conversation? A. I am.

Q. At that time, or at any time prior to the final

sliipment of this grain, was there any charges on the

books of tiie Pacific Coast Steamship Company of any

railroad freight on this grain?

A. There was not in our office.

Q. Was there any in the office of the Pacific Coast

Steamship Company to your knowledge?

A. Therfe must have been a knowledge of such charge

by our warehouse n)an at Moss Landing.

Q. Excuse me, that is not the question. Was there

on the books of the Pacific Coast Steamship Company

at any time prior to the linal conclusion of this transac-

tion, any charge entered of railroad freight on this grain?

A. I know of no such charge.

Q. Had there, prior to that time, ever been on any

lot of grain stored at Moss Landing, any charge on your

books of railroad freight?

A. Not on our books in the office, to my knowledge.

Q. Do you know whether or not tliere ever had

been any such charge on the books of the railroad com-

pany? A. I cannot say.

Q. You never knew of any, did you?
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A. I know nothing about their accounts.

Q. The railroad company is an entirely independent

concern, is it not?

' A. It is independent except that we have a traffic

arrano-ement with theui.

Q. That is, you had contract relations with them?

A. Yes, sir.

Q. Did you inform Mr. Ferguson, or any represen-

tative of Moore, Ferguson & Co., what vour contract

arrangements with that railroad were?

A. I did not.

Q. You stated that you liad a settlement subse-

quently with the railroad company. Was that settle-

ment in writing? A. It was.

Q. Have you that paper?

A. It is there (pointing).

Q. Will you kindly produce it, or if counsel has it,

will he produce it? Is that the paper to which you

refer (handing)? \. It is.

Q. When was that statement rendered to your com-

pany?

A. It was rendered monthly. Sometimes there is

some delay in rendering it. The date will show on it.

It is a regular monthly statement. There is a letter

from our agents inclosing it, I think you will find.

Q. Will you kindly examine the paper and see if

you can inform us when it was rendered?

A. The statement was forwarded to us on February

11, 1895, enclosed in a letter from our agent at Moss

Landing.

Q. February 11, 1895? A. Yes, sir.
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Q. Some months prior to the receipt of this state-

ment, then, you had demanded this sum of $1.00 per

ton from Moore, Ferguson & Co., had you noti

A. Yes, sir, we had.

Q. You den)anded that as early as November, 1894,

did you not^ Yes, sir, November, 1894.

Q. At the time that you made that demand, had

tliere yet l>een any entry on your l)ooks, or so far as you

know on the books of the Railroad Company, of any

such charoH-:' A. There had not.

Q. How then, did you ascertain, at the time of that

demand, that there was such a charge?

A. Because the shipnient was billed from Blanco on

the manifest of the steamer carrying the freight from

Blanco at $4.10 per ton freight, 25 cents storage, our

rate being $3.10 per ton, and there was a charge of

$1.00 from Blanco to Moss Landing, that being the

regular rate i>aid them on the south-bound grain ship-

ments.

Q. That was your manifest, was it not^

A. The manifest of the steamer.

Q. Prepared by your agents^

A. Made by our purser from the original manifest of

oui- agent at Moss Landing.

Q. Do you know where he got the information on

which he included $1.00 per ton freight from Blanco ?

A. We have a general contract with them to pay

them $1.00 per ton on grain from Blanco; south bound.

Q. When vou had the various conversations with

Mr. Cook, vou stated that you told him there might be
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back charges on this grain. Are you sure you used that

language to ]Mr. Cook ?

A. There might be cliarges of tlie Railroad Com-

pany to Moss Landing.

Q. Xo ; that is not what you said. You said, if I

took it down correctly, in three diflferent conversations

with Mr. Cook, there might be back charges on it. Is

that correct, or not i

A. I miofht have said back charo^es.

Q. Is that the language you used, or not ?

A. I think possibly I did say back cliarges. I also

>aid railroad chargres.

Q. ToMr. C.M.k? A. Yes, sir.

Q. Can vou explain. Mr. Cof)per, why you did not

think of that in testifvintj on vour direct examination, as

to what tho.'^e conversations were i

A. I think I did.

Q. You think vou did f A. I thouQ^ht I did.

Q. Has there ever been any other occasion, Mr.

Cooper, in wliicli these back charges—railroad cliarges

—have been charged to any shipper or to any person

taking the train at Moss Landing ?

A. Kindly repeat the question.

Q. Has there ever been any other occasion in which

you have charged a person shipping the grain from Moss

Landinij. or takint/ the orain from the warehouse at

Moss Landing, any sum of railroad charges?

A. Those chargfes are trenerallv collected from the

consiirnee: in fact, thev are almost invariablv.

Q. Have y(»u ever made an\' charge against ain' per-

son or firm of this kind before?
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A. We have always collected that charge on grain

from the same point going south, that is, since the

arrangement was first made. We have always collected

at the rate of $1 per ton from Blanco to Moss Landing

on grain going south.

Q. Tliat is what I nsked. Have you ever on any

occasion actually collected such a charge?

A. Yes, sir.

Q. Can you name one of those occasions?

A. I cannot name any specific occasion, except that

it is done always when grain is forwarded from that

point, or any point on that I'ailroad going south.

Q. Could you, by examination of your books, refresh

vour memory, and find any instance in which you have

ever made such a charge before?

A. I think there is no trouble about that.

Q. Kindly look them up between now and the next

session of the court.

A. We can produce a manifest showing that bill.

Q. You understand the question? Can you, by an

examination of your books, refresh your memory and

find any instance in which yon have ever made such

charge before, and let us know at the next session of the

Court?

The Court. Do you know where Blanco is—where it

is located? It is on the narrow^ gauge is it not?

A. Yes, sir.

Q. A shipping point on the narrow gauge in Salinas

valley? A. Yes, sir.

a
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Redireci Examination.

Mr. Toivk. Q. When you saj- that 3'ou know of 110

charges being made on the books of the Pacific Coast

Steaniship ComjDany, you refer to charges which come

under your observation in the local office in San Fran-

cisco, do you not? A. Yes, sir.

Q. As to what charges may have existed on the

books of the warehouse at Moss Landing you are not

informed ? A. No, sir. 4

Q. So do not assume to testify with reference to

their presence or absence- A. I do not.

Q. In the conduct of the business of the Pacific

Coast Steamship Company at that warehouse, do the}'-

forward those matters to you except as they come inci-

dentally in coiHiection with giain shi])ments ?

A. They do not.

Q. So tliat such charges might exist on tlie books

there and you know nothing about them until occasion

came to collect it as part of the freight transportation?

A. Yes, sir.

Q. That is so, is it ? A. Yes, sir.

Q. This statement fuinished here, to which your at-

tention has been called, of settlement with the Railroad

Company, is this an ordinary monthh' statement ?

A. It is.

Q. Furnished entirely by the Railroad Company ?

A. Entirely.

Q. In the usual form. A. In the usual forni.

Q. And in the usual course of business ?

A. Yes, sir.
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Q. Are you aware of this matter having been called

to the Railroad Company's attention prior to the time

that this statement was furnished ':

A. No, sir; thev were not informed in any manner

with reference to that shipment.

Q. So that this charge ap])eai-s in this statement as

in (»rdinary statements furnished, does it ?

A. It does.

g. And that has been settled in the same way ?

A. ^s, sir.

Q. You have spoken of the manifest of the steamer.

What rate was stated upon that for this lot of grain i

A. 84.10 freight rate.

Q. And what other rate.s {

A. 25 cents storage.

Q. That was the rate on which freight was charged;

that is the sum demanded upon the transportation of

this barley ? A. It was.

Q. Up«)n that amount $2.50 was paid at San Diego?

A. Yes, sir.

Q. And then a demand was made on Moore, Fergu-

son & Co for the balance of the $4.35?

A. Yes, sir.

H. W. GoodfiU. called for libelant, sworn.

Mr. TowU. Q. Were you c(»nnected with the Pa-

cific Coast Steamship Company in November last?

A. No, sir: I was not.

Q. What were you doing at that time?

A. I was a member of the firm in which I am now

doing business, Piper, Aden, Goodall & Co.
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Q. Were you in the office of Goodall, Perkins &

Co. at any time wlieii Mr. Cooper and Mr. Cook were

having a conversatioji relating to tlie rshipinent of this

barley?

A. I was: one Saturday afternoon, after four o'clock.

It is the custom of the Pacific Coast Steamship Com-

pany to close their office at four o'cl«>ck on Saturday. I

think all the clerks, or the greater portion of them, had

left the office. Mr. Cook came in. I was standing at

the counter with Mr. Cooper at the time, and being

tliere, I overheard the conversation between Mr. Cook

and him.

Q. State so umch of that conversation as vou over-

heard at that time.

A. I understood that the conversation was in relat-

ing to some grain of some kind that was in shipment

from some point on the narrow gauge railroad—on the

Pajaro Valley Railroad to San Diego, to the Howard

Commercial Company.

Mr. Treathcell. Please oidy answer the question put

to yuu. You are asked to state what you heard of the

conversation.

Mr. Towle. Strike out what he has said.

A. This is what I heard of the conversation, that I

am telling you now. This grain was to be shipped to

the Howard Connnercial Company from Moss Landing

I'V the Pacific Coast Steamship Company, and had

originated on the narrow guage road.

Mr. TreadiveV- I submit the witness is not answer-

ing the question. He sliould state what the parties

>aid and who said it.
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The Court. (To the witness) Just state what Mr.

CtH>per said and what Mr. Cook «aid, as far as you

know.

A. As far as I remember, Mr. Cook, representing

M«K>re, Ferwus«jn & Co., came in an wanted to ask Mr.

Cooper if some arrangement could not l»e uiade whereby

this in^in c«»uld l>e delivered to Mr. Howard at the rate

of $2.50 per ton: that they had arranged with him that

all grain shipped by Mo*>re. Ferguson k Co.. to Mr.

H«>wai-d should not W charged more than $2.50 freight.

Mr. C«M>per said, p<.ssibly there would be back charges,

or railn>ad charges, at Mohs Landing, which Mc»ore,

Ferguson k Co. would have to assume in order to secure

the release of the grain at tte usual rate at San Diego.

He impre?*sed that on Mr. Cook in my presence, and

agreed with Mr. Cook to write out a telegram that eve-

ning, and Mr. Cook was to call in the following Mon-

dav mornin<r with reference to the dispatch which was

Ut be forwarded at that time.

Q. That is the substance of the converi?ation as you

remember it? A. That is as I remember it, yes.

Q. That is the only time yr,u were present when this

matter was referred to ? A The only time.

The Court. Q. Nothing was said about railroad

clianres? A. Yes, there was.

Q. What was said about railroad charges ?

A. Simply that there would prr»ljably be charges of

tht* narrow gauge railrc»ad on this grain which w«mld

have to l>e assumed by Mc^re, Ferguson k Co., in order

to secure the vraiii at San Diego at the usual rate.

Q. Wh»i said that f A. Mr. Co r.» r
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Cross-Exam ination.

Mr. Treadwell. Q. Are you sure that tliose words

were used, or any words relating to the Railroad Com-

pany ?

A. I am quite sure there were words used in relat-

ing to the Railroad Company.

Q. The Railroad Company was mentioned by ^Ir.

Cooper f A. Yes, sir.

Q. At that time the grain had been shipped, liad it

not ?

A. I don t know anything in regard to that.

Q. You understood from the eonversiition, that it

had^

A. I understood that the grain was in Moss Land-

ing; tliat is the impression that I got from the ci>nversa-

tion.

Q. Can you give the date of the conversation-

A. I could not. exactly. I know it was sometime in

November.

Q. The precise date?

A. I understand now, November 3d.

Q. You think now. Xt>v. 3d.- A. \ es. sir.

Q. At that conversation a telegram was prepared, or

agreed to be prepared, to the agent of the Pacific Coast

Steamship Company at San Diego? A. It wa<.

Q. The grain had been shipped and was on its way,

was it not, otherwise there would be no occasion for

such a telegram?

A, Possibly it njioht be at ^Foss Landing ready to
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EfJu'in GoodalU called for the libelant, sworn.

Mr. TowJe. Q. You are a member of the firm of

Goodall, Perkins & Co.? A. Yes, sir.

Q. You were in November last? A. Yes, sir.

Q. Do you remember having- the matter of the ship-

ment of this l)arley by Moore, Ferguson & Co. to San

Diego, brouglit to your atteiitioti? A. Yes, sir.

Q. By whom? A. By Mr. Cooper.

Q. What, if anything, had you to do with the

arrangement that was finally eonsuuunated?

A. Well, Mr. Cooper came into my office and m-

for.med me

—

Mr. Treadwell. We object to any conversation be-

tween the witness and Mr. Cooper not in the presence

of one of the respondents.

Mr. Tinole. I submit we have a right to show that

Mr. Cooper was authorized to make this representation.

Mr. Treadwell. There is no dispute about that. The

only dispute is the question of fact: did he make it?

We insist upon our objection.

The Court. I sustain the objection.

Mr. Towle. You have heard the telegram read?

A. Yes, sir.

Q. Was that subn)itted to you before it was sent?

A. Yes, sir.

Q. And you authorized it being sent?

A. Yes, sir.

Q, You yourself did not come personally in contact

with Mr. Cook or any rejjresentative of Moore, Fergu-

son & Co.?
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A. Not at that time; not at any time with reference

to this transaction.

Q. What had been tlie relation, prior to this time,

betvvaen the company and Moore, Ferguson & Co.

—

between the Pacific Coast Steamship Company and

Moore, Ferguson & Qo.i

A. The}" were very friendh', and are now, so far as

I know.

Q. Had accommodations before this been soHcited

by them?

A. I thiidi so; it is my recollection that the\' had.

Q. And granted? A. Yes, sir.

Mr. TreadireU. No questions.

Mr. Toinle. It is conceded, if the Court please, though

there miglit be technical proof of it, that tliis grain was

shipped from Blanco to Moss Landing on the railroad,

and that the l)ack charges were $1.00 per ton.

Mr. TreadweU. We do not know anything about the

fact, but we are entirely willing to take connsers state-

ment.

Mr. Totole. We rest our case.

Testimony for Respondents.

J^. W. Fet'ffusoti called for the respondents, sworn.

Mr. TreadweU. Q. You area member of the firm of

Moore, Ferguson & Conipauy, and one of the respond-

ents in this suit? A. Yes, sir.

Q. And were so in November last?

A. Yes. sir.

Q. Will you state how you came to purcliase the

barley in controversy in this action?
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Mr. Towle. We object to the question as immaterial.

Mr. TreadweJI. We state our purpose in provingr this

is; The question at issue is simply which of these wit-

nesses is correct in this recollection of the conversation

which took place, and we propose to show circun»stances

which will determine that necessarily Mr. Cooper must

be mistaken.

Mr. Towle. We object to the reasons which ojierated

on him then.

The Court. I do not see that the reasons operating on

a person would be a ciicumstance.

Mr. Treadivell. I had bettor state what the circum-

stances are, and then your Honor can rule upon it. In

oi<Ier to determine the credibility of witnesses, to test

their recollection and ascertain, in case of contlict, which

is correct, the surrounding circumstances may always be

looked into for the purpose of ascertaining which is pos-

sibly correct. If the circumstances are such that

the transaction could not, in accordance with

ordinarv expei-ience, have taken place, that cer-

tainly is a circumstance. The fact is this, which

we seek to elicit by this line of questioning.

That the transaction concerning this grain had a

verv narrow margin, and that no business man could by

an^ [.ossibility have entered into this transaction as Mr.

Cooper states. That i^, would have bought this grain

with an indeiinite amount of charges on it, if it were

true, as Mi'. Cooper states, that there niight be an in-

definite amount of railroad charges on the gram. No

ofdinarilv fair business man could possibly have made

such a baigain as this. We think those are proper cir-

cum4ances to prove, otherwise it is impossible to deter-
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mine which is correct. We want to show what the con

tract was on which he bought the grain.

(After argument). With the permission of the Court,

I will withdraw the question to lay a better foundation

for it.

Q. Did you have a conversation with Mr. Cooper,

who has testified on the stand, through the telephon.e

witli reference to this transaction? A. I did.

Q. Do you remember when tlie conversation oc-

curred;' A. I do.

Q. Whenf

A. It was on the morning of October •25th or 26th.

I thitdv the 2r)th.

Q. Wiio opened that conveisation? A. I did.

Q. State what you s;iid in (>j)ening that conveisa-

tion:'

A. I said to Mr. Cooper that we had an inquiry for

bailey for the Howard Commercial Company at San

Diego for 50 tons of barley; that I could not find an}' in

San Francisco; that there was a lot at Moss Landing

tliat was available if a rate could be obtained by which

it could be shipped. The barley in the meantime had

been quoted to me at a price free on board at Moss

Landing.

Q. What did Mr. Cooper leply to that, or did you

say anything before he replied ?

A. Mr. Coo[)er could not give me a reply; could not

give me rate at that time. That was on the Produce

Exchange. He could not give me a rate until he con-

sulted with his superiors. He was to let me know in a

short time— half an hour or so. I did not hear from him.
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Q. I am not askiiijr about tlie furtlKT conversation.

Is that tlie whole of tliis first conversation ?

A. Tliat is the wliole of the first conversation.

Q. Wlien (lid you liave a conversation with liini again

on tlie subject? A. Al>out lialf an hour later.

Q. How was that conversation held ?

A. I called him up again through the telephone.

Q. What did he say ?

A. For the rate on the barley he gave me a rate»

$3.10 from ^[oss Landing to San Diego.

Q. You say he gave you. What (hd he say ?

A. He said the rate on the barley would be $3.10

fiom Moss Laixhng to San Diego.

Q. Did you make any reply to that ?

A. I did. I said they had a contract with the How--

ard C:)mmercial Com|>any, or to that efl^ect, of s2.50 from

San Francisco, and I tln)Ugiit they sliould be entitled to

the same rate, particularly as it was nearer San Diego

than San Francisco. He said S3. 10 was the rate.

Q. Was there any furthei- conversation at that time '.

A. No further conversation.

Q. At either of those conversations tlirou^h tlie tele-

phone did Mr. Cooper say anything to you about charges

of any kind on this grain ? A. Nothing wliatever.

Q. When, if ever, did you first hear anything con-

cernino- those charges frou) the Pacific Coast Steamship

Com})any (

A. After I telei)honed to him a sec()nd time, after

this which I have just related.

Q. State that conversation.
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A. Perhaps if I state the conversation I had in the

meantime it would be better.

Q. I want tit get at the conversations just as they

occurred. You have stated the two occurred within half

an hour of each other. A. Yis, sir.

Q When did the next conversation occur

A. The next convei-sation «x*curred in the afterno<»n

of that same day, somewhere about three (»r four o'clock,

as I remember.

Q. What was the conversation i

A. After completing —
Q. Just state the convei-sation.

A The conversati«»n was that I thought a trade had

been consummated for the barlev. but instead of lieinc

150 tons, there were a certain number of sacks, alK)ut

135 tons.

The Court. Did you say 150 or 50 tons at tirst

A, Fifty tx)ns at first. If I am allowed to explain, I

could tell the cucumstances connected with it which

made the difference.

Mr. Treadicell. Just state the conversation.

A. That there were 135 tons or 150 tons. I didn't

know just exactly the number of tons that it would

amount to, only approximately, and that I had prospects

of making the trade on the terms which he had quoted

—that is, the freight term he had quoted.

The Court. Q. $3 10 per ton ?

A. $3.10 per ton. I wanted to fortify myself so as

to make no mistake, because the margin was ver\' small.

Mr. Tnr^e. Q. Was all this said to him ?

A. Xi»t in reference to this marjjin.
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Mr. Toivle. Tlien I ask that it be stricken out.

TJie Court. Let it be stricken out.

Mr Trexulwell. Q. . Only say wliat.3'()U said to Mr.

Cooper.

A. I said tliere were prosjiects of consununating the

trade for the barley, and tliat there would '^e, as I stated,

135 or 150 tons of it.

Q. What rej^ly did Mr. Coo[)er make?

A. I said I tliouo-ht they ought to be entitled to

S2.50 rate from Moss Landing, particularly as it was in

excess of the 50 tons wl)ich tliey were entitled to a

$2.50 rate on. I don't remember that any fuither con-

versation took place between us, except that he still re-

fused to give any reduction on the $3.10 rate.

(An adjournment was liere taken until to-morrow.)

P^RiDAY, August 30th, 1895.

E. W. Ferf/tfsoH^ recalled, and direct examination

resumed.

Mr. Treadwcll. Q. You have related two conversa-

tions over the teleplione with Mr. Cooper, both occur-

ring on the same day ? A. Tliree.

Q. Yes, three on the same day. When was the

next conversation you had with Mr. Cooper?

A. Perhaps before going ahead with that, I have

fixed in my mind since I was here before, the exact date.

Q. What was the exact date of the first conversa-

tion ? A. On the 26th.

Q. October 2Gth i
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A. October 26th. The fourth conversation had witli

Mr. Cooper on tliat very day was after I completed the

trade for the barley, on the basis of his freight rate, and

I telephoned Mr. Cooper innnediately that I had made

the tiade, and closed it on that basis, and that as the

Howard Commercial Company had a rate witii them of

$2.50 per ton from San Francisco they knew no other

rate, and I had to quote them on the basis of San Fran-

cisco rates, consequently as there was 60c. per ton more

for the barlev from Moss Landing' to San Dieofo than

from San Francisco to ]\Ioss Landing, he should bill us

the 60c. here, or we would send a check to the office, as

they might desire, which was apparently satisfactory,

and so ]\Ir. Coo|)er stated. Mr. Cooper then, however,

made the remark " There may be some advance charges,

or back charges."

Q. What were the precise words he used?

A. Back charges.

Q. What did you say to that?

A. I said that we had bought the barley free on

board at Moss Laiuling: of course back charges did not

concern us ; that we had nothing to do with.

Q. Was that tlie whole of the conversation ?

A. I stated to him at the same time, in regard to

arranging for a stean)er, to bring it forward as promptly

as possible, because they were in a hurry for the barle}',

Q. Anything else?

A. There was some question in regard to which

steamer would go there first. There was the "Santa

Cruz" and the "Bonita," both running down the coast as

freight boats, and there was a question as to whicli
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would go first. We wanted it to go by the first freight

boat that would go, and we discussed that matter over

the line. Nothing definite in regard to it was arrived at.

Q. When was your next conversation with ]\Ir.

Cooper?

A. The next morning, the morning of the 27th,

Mr. Cooper telephoned to the office—I was there and

answered the telephone—stating tiiat they had tele-

phoned to Moss Landing in regard to this barley, and

that we had no barley there. I replied, no, that we had

no barley there; that we had bought the barley from

Waterman & Co. free on board at Moss Landing, and

had not yet obtained the warehouse receipt for it. Mr.

Cooper stated, or rather requested that we send them

the warehouse receipt and give them the details as soon

as possible, so that they could arrange for shipment,

which I agreed to do. About, probably two hours later,

or thereabouts. Waterman & Co. brought in their invoice

for the barley, and the warehouse receipt accompanying

it, showing the barley to be in Moss Landing warehouse

and had been there for a portion of a month, whicli

carried —
Q. You need not state what the contents of the

receipt was.

A. We stated to Mr. Cooper that there were back

charges —
Q. One moment. Is this another conversation with

Mr. Coo|)er {

A. This was during tliis time, when I called him up.

Q. That is before you wrote tlje warehouse receipt ?
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A. No sir; I have c{ot throuo-h with that coiiversa-

tion.

Q. If there was another conversation, state when

that occurred ?

A. After I got the warehouse receipt.

TJie Court. Q. After Waterman & Co. brought in

the warehouse receipt ? A. Yes sir.

Q. You then called up Mr. Cooper again ?

A. Yes sir.

Q. The next da}' ?

A. No sir ; the morning of the 27th, the same

morning, and informed him that we had now the ware-

liouse receipt for the barley.

Q. When was the otlier conversation when Mr.

Cooper told you there was no barley there '{

A. That same morning. That was the first conver-

sation. He called me up.

Q. What time of day was tliat?

A. It was between, I think, 9 and 10 o'clock in the

morning.

Q. What time was the last one, or at least, the next

one?

A. The next one was, as near as I can recollect, be-

tween 11 and 12 o'clock, or somewhere near about 11

o'clock, tliat same morning. I stated to him that we

now had the wareliouse receipt for the barley, and that

there was a storagecliargeof 25c. on the warehouse receipt,

making 85c. in all that we were to pay them, adding the

25c. storage to the 60c. extra freight, or difference in reigiii

and that we would send them a check for it, or they would
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bill it to us, as the case might be, whichever was luure

a2freeal)le to them.

Mr. TreadwelL Q. What did Mr. Cooper say to

that? A. That was agreeable to Mr. Cooper.

The Court. Q. Did you tell luin there were back

charges of 25c. for st<»ragef A. T did.

Q, And adding the 60c. additional freight rate, it

would make 85c.

?

A. Yes. sir: it did.

Q. In .so many words' A. In sn many words.

Q. And that you would give them a check for that

amount?

A. Or bill it to us, as the case might be. That e.\-

plained to me Mr. Cooper's remark the day before about

i)iick charges, and so that Mr. Cooper would under-

staml it thorouijhlv, [ immediatelv informed him in

regard to this 25c.

{Mr. Treidwell.) Q. Wa< tnere nothing more in that

conversation .'

A. Nothing, except that I stated we would .send him

the warehouse receipt as soon as possible.

Q. Did you send it to him ?

A. I left the instruction in the offiee in regard to the

details of the matter, and it was attended to fnun tlie

office.

Q. AYhen was y«)ur utxt conversation with ^Ir.

Cooper, if you had any '

A. There was another conversation, I tiiink, during

that same day. I would not be positive now. wjiether

it was with Mr. Cooper or with Mr. Evans.

Q. Who is Mr. Evans ?

A Mr. Cooper's as.si.stant—or. with a yung man.
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that sometimes attends to the telephone, and brings

messages back and forth to ^Ir. Evans and Mr. Cooper.

I would not be positive in regard to which of them, but

the conversation was to this effect. I asked the ques-

tion, wliich steamer they had decided to ship the barley

by, because I was anxious to telegraph to the Howard

Commercial Company, which steamer it was going by,

so that they would make their arrangements accordingly.

The reply came back that they had decided to take the

barley to San Francisco, and sliip it on their regular

passenger steamer from San Francisco. That made no

difference to me, of course, as long as it reached its des-

tination.

Q. Was that all tiie conversation?

A. Tiiat was all of that conversation.

Q. Whtii was your next conversation with these

gentlemen, or either of them?

A. Later again there was a conversation with the

office in which—I would not be positive who it was tiiat

answered that, either.

Mr. Tou'Ie. Q. Was this the same day? Were all

these conversations on one day?

A. Yes. sir; as near as I can recollect, they were on

the same day. The last conversation may have been on

the following day. I would not be positive as to that.

Q. Were they by telephone?

A. All l)y telephone.

Q. All this was through the telephone?

A. All this was through the telephone.

Mr. TrearhveU. Q. October 26th and 27th?
"
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A. Yes, sir; possibly this last may have been the

28th.

The Court. That would be Sunday?.

A. Then it would not be Sunday. It mast have

been on the 27th f

Mr. TreadweU. Q. What was that conversation?

A. The cf.nversation was that they had changed

their n)ind.s in regard to bringing it to San Francisco,

and tliat they were going to ship it by the "Eonita."

Q. Did you have any further conversation with them

about it?

A. No, sir; not until after the barley hnd been de-

livered; and then this question of freight rates—shall I

state that?

Q. No. For whom were you [lurchasing that

barley ?

A. For the Howard Commercial Conjpany of San

Diego.

Q. Upon what instruction from that company?

Mr. Toiule. I object to the question as immaterial.

Mr. Treadivell. That raises a question that was

suo-o-ested once before, and I desire to follow tliat out

with a remark or two.

[After argument.]

The Court. I sball sustain the objection.

Mr. Treaihuell. We will take an exception.

Ihe Witness. I would state here, if the Court will

allow me"

—

The Coini. Mr. Ti-eadwell will ask you sucli questions

as are proper.

The IVitnes.s. At the tiiue tliat Mr. Cooper and I

—
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3Ir. Treadwell. Never mind that. If you omitted

any statement in any of tliose conversations which you

have referred to, you can supply the omission; otherwise

you need not say anything.

A. It was not a conversation.

Q. Never mind then. At the time of this transac-

tion, or during any portion of the time occupied in these

negotiations, did you know where this grain came from?

A. I did not.

Q. Did you know anything about the arrangement

between the Pacific Coast Steamship Company and the

Railroad Company^ A. I did not.

Q. Or did you know that they had any arrangement

with them? A. No, sir.

Q. Had you had any infr.rmation on that subject,

from any source? A. None whatever.

Q. At any time since have you offered to pay any

money on this account to the Pacific Coast Steamship

Company?

A. A check has been sent from our office.

Q. I ask you if you made any offer?

A. Personally I did not.

Q. . Who did?

A. It was made b\' instructions, from the office.

Cross-Examin atioii

.

Mr. Toivle. Q. On how many different dates did

these conversations occur, Mr. Ferguson?

A. They occurred on two dates.

Q. The 26th and 27th? A. The 26th and 27th.

Q. All over the telephone?
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A. All over the telephone. The last conversation—
Q. Never mind the last conversation. .Tust answer

the question.

A. (Continuing)—nuiv possibly have been later than

the 27th.

Q. In those conversations do I understand you to say

that Mr. Cooper quoted to you a freight rate?

A. Yes, sir.

Q. Do I understand you to say that the proposition

of tlie Howard Commercial Company paying $2.50 per

ton was broached between you and Mr. Cooper?

A. Yes, sir.

Q. And he agreed to it at that time?

A. That he had agreed to the |2.5C rate?

Q. No. That he agreed that the Howard Commer-

cial Company should pay $2.50, and the balance should

be collected from you, in those conversations which you

have testified tof

A. That he was to collect from the Howard Com-

mercial Company the $2.50, and collect the difference

from us.

Q. You say that was the arrangement between you

and Mr. Cooper, by telephone?

A. Yes, sir, it was.

Q. On these dates? A. On these dates.

Q. Which one of those dates?

A. On the day of the 26th. the 60c. was agreed

ui)on. On the 27th, when the back charges of 25c. ad-

ditional were known, then I told him that the 25c.

would be added to the 60c., making 85c. instead of 60c.

Q. Wlien was the order to sliip the grain given ?
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A. The order to ship he grain was given on the 27th.

Q. At that time you had tlie warehouse receipt ?

A. We had the wareliouse receipt.

Q. Prior to the 27th you had not seen it?

A. I had not seen the wareliouse receipt prior to the

27t!i.

Q. Your arrangements with Waterman & Co. were

that it should be furnished to you free on board ?

A. Free on board at Moss Landing.

Q. So that the back charges did not concern you,

whatever they might be ? As between 3'ou and the

Howard Commercial Company, for whom you were buy-

ing, whether it was 25c. or $2.50 was no concern of

yours ?

A. Did N'ou say it was no concern of the Commercial

Company '.

Q. No concern of yours ; having bought it free on

board, the amount of back charges there on it was no

concern of yours, or the Commercial Company ?

A. No, sir.

Q. Then, how did it hajipen that \'ou were negotiat-

ing with reference to paying the back charges, when

Waterman & Co. were to pay those, and furnish it to

you free on board '.

A. Waterman & Co. did pay it, and I have got the

bill here in regard to it, of the back charges, except the

GOc; that is, they deducted the 25c. from their invoice

to us. The ()0c. they had nothing to do with, because

that was a difference in the Howard Commercial Com-

panv's contract witli the Pacific Coast Steamship Com-

pan}'.
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Q. Then when you finally arranged with Waterman

& Co. you arranged with them that the back charges

with them should be 25c. a ton? A. No, sir.

Q. When did 3m^u settle with Waterman & Co.?

A. I paid them— I gave them a check on their in-

voice on presentation of the warehouse receipt, deduct-

ing^- the charires which the face of the reeeiiit called for,

on th(? morninir of the 27th.

Q. You paid them in full on deliver}- of the receipt?

A. Yes, sir; less the charge which the warehouse re-

cei{)t called for, which is customary with negotiable

warehouse receipts.

Q. You made no inquiry as to other charges upon

the grain?

A. I did not, because it was not customary. Nego-

tiable receipts are always payable in that way in the

grain business.

Q. Since the controversy arose, have you made any

demand on Waterman & Co. that they pay these back

charges?

Mr. Trcadivcll. I object to tlie question as imma-

terial.

The Court. I sustain the objection.

Mr. Towle. Q. Had you any understanding with

Waterman & Co. as to tlieir liability to pay those

charges? A. 1 have not.

Q. Do you know whether or not any one else had

conversations with representatives of the steamship com-

panv about this same matter, after you did?

A. What is til at?

Q. Whether anyone else representing Moore, Fer-
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guson & Co. had conversations with representatives of

the steamship company in regard to this matter, after

you did?

A. Not as to contracting, but simply as to carrying

out the details.

Q. Do you know of any visits that Mr. Cook paid 1

A. Mr. Cook informed me that he had paid visits

there.

Q. Did you regard this whole matter as definitely

arranged when you finished your conversation hy tele-

phone ? A. I did.

Q. If that was so, what occasion was there for Mr.

Cook to go there ?

A. To deliver the warehouse receipt, and get the re-

ceipt for it, or a shipping receipt for the barley.

Q. Upon what date was that done, if you know ?

A. I judge that that was. on the 27th, because that

was the date on which tlie shipping instructions were

given.

Q. Tiiat is the date that yc^u were there ?

A. I was not there at all.

Q. Or that you telephoned, then ? A. Yes sir.

Q. Did you give Mr. Cook the receipt ?

A. I did not.

Q. How did lie get it, if you know 1

A. Mr. Cook is a member of the firm, and has access

tt) all such papers.

Q. Who got the receipt from Waterman & Co. ?

A. I did.

Q. When you got it, did you deliver that to Mr.

Cook?
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A. My recollection is, that I delivered it to our

bookkeeper or cashier.

Q. On tl)at same day ?

A. On that same nn)rning, immediately.

Q. Your impression is, that the receipt was turned

over to the steamsliip c()m|)any on that same day, the

27th of October r

A. Tliat is my impression.

Q. Did you get a shipping receipt from the steam-

ship company, on turning that over?

A. We did not, as far as I know.

Q. Did you at any time ?

A. We liave got an acknowledgment, I have got it

in my pocket now.

Q. What sort of an acknowledgment ?

Mr. TreadweU. The paper will speak for itself.

}[r. Toivle. Yes. Let me see it.

A. That is from Moss Landing however some days

later.

Q. This is not from^Moss Landing. (Handing it to

the witness.)

A. I supposed it was. It is from Castroville.

Q. It is a letter to the agent there ?

A. I did not read it carefully.

The Court. Q. Do Waterman & Co. have a place of

business in this city ? A. Yes sir.

Q. Grain dealers ^ A. Yes sir.

Mr. Towk. Q. Is not this the fact, Mr. Ferguson,

tliat you telephoned and asked Mr. Cooper whether it

could not be arranged that the Howard Commercial

Company should pay $2.50, and that you here should
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pay the difterence, aud that he said he thought it

could"?

A. I stated the difference—I stated the amount of

the difference, and he said yes.

Q. I am asking you if this was not the conversa-

tion; whether you did not inquire of him whether such

an arrangement could not be made, and that he said lie

did not know, hut he thought maybe it could? Is not

that the extent to which those negotiations had gone

between you and Mr. Cooper, by telephone?

A. It was not.

Q. You are certain of that ?

A. I am certain of that. The conversation and the

contract was com|)leted with Mr. Cooper in regard

to it.

Tlie Court. Q. You say Mr. Cook is a member of

the firm!' A. Yes, sir.

Q. And had full authority to transact business for

the firm? A. Yes, sir.

L. H. Gat't'if/us^ called for the respondents, sworn:

Mr. Treadwell. Q. Where do you live?

A. I live in Salinas City.

Q. Are you acquainted at Moss Landing?

A. Yes, sir.

Q. Do you know whether any grain is raised around

Moss Landi!)g?

Mr. Touie. Objected to as in) material. It is a col-

lateral issue that does not cut any figure.

The Court. I overrule the objection.

A. Yes, sir.
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Mr. TreadiceU. Q. How is that grain taken to the

warehouse at Moss Landing?

A. By a team, usually.

Q. Is there any considerable quantity of grain hauled

to that warehouse by team?

A. It varies every year.

Q. Last year al)out how much i^Tain, have you any

idea?

A. It n)ust liave been several hundred tons.

Cross-Examin utiov.

Mr. Totrlc. Q. Are you familiar with tlie business

at those warehouses? A. Yes, sir.

Q. The extent of it. I mean?

A. The extent of the business at the warehouse?

Q. Yes. You are not a grain dealer.

A. As much so as a dealer.

Q. I ask you if you know generally; I do not n)ean

particularh"? A. Yes.

Q. What proportion of the grain handled by the

warehouses is raised within what you call near ^loss

Landing?

A. I suppose about over one-tenth.

Q. Would it be over one-twentieth?

A. That would be a matter of guess work.

Q. Is it mere guess work? The large bulk of the

grain comes by rail, does it not?

A. Since the railrc>ad is built, yes.

Q. How long has the railroad been builtf

A. About three or four vears.
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The Court Q. What is the length of that SaUiias.

Valley Railroad, or was it last year?

A. It extends from Salinas City to the town of

Watson ville; it is twenty miles. Moss Landing is about

half way between the two points, Salinas and Watson-

ville.

Q. Moss Landing is the terminus of the railroad, is

it not?

A. No, sir; the road passes right along by Moss

Landing, and goes to Salinas from Watsonville.

Q. How far is it from Watsonville to Salinas?

A. Twelve miles by the county road.

Q. By this road? A. Somewhat less.

Q. How far is it to Watsonville?

A. Twenty miles.

Q. From Moss Landing?

A. No, sir; from Salinas I do not know how far

it is from Moss Landing to Watsonville. I have never

been over the road but once, and then by rail. By the

county road I have driven a great many times, and it is

twent}' miles. It is called twenty miles.

Mr. Toivle. Q. Moss Landing proper is not a ranch,

is it? A. No, sir.

Q. No grain is rai.sed there? A. No, sir.

John Cook, called for the defendants, sworn,

Mr. Treadwell. Q. You are one of the respondents

in this suit ? A. I am.

Q. A member of the firm of Moore, Ferguson & Co.?

A. Yes, sir.
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Q. You were a member of that firm in October and

November last ? A. I was.

Q. Did you ever have a conversation with Mr.

Cooper, or an}' other representative of the Pacific Coast

Steamsliip Company, with regard to tlie main controversy

in tliis action ? A. I did.

Q. When, and with whom was the first of those

conversations ?

A. As near as I can recollect, it was on Friday,

(October 2()th. After the transaction had been com-

pleted by Mr. Ferguson, of the purchase of the barley,

I called on Mr. Cooper and asked him the question, if

Mr. Ferguson had arranged with him to shij) this par-

ticular lot of barley from Moss Landing to San Diego,

to the Howard Commercial Company, and as the

Howard Commercial Company was entitled to a $2.50

rate from San Francisco, the rate they were to charge

us from Moss Landing to San Diego would be $3.10,

and we would pay them the GOc. difference, and he said

it had been arranged.

Q. Where did the conversation take place ?

A. In Goodall, Perkins' office.

Q. Was there anything further at that conversation (

A. Nothino-.

Q. When was your next conversation?

A. The second conversation was on the following

day.

Q. Where was that?

A. That was in the same office.

Q. What was the conversation?

A. I told Mr. Cooper that we had received the re-
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ceipt for the barley, and I asked him the question as to

how we would settle with them for the difference. I

also stated that there was a 2 5 -cent storage charge on

the receipt.

Q. Did you have that receipt with y. u at that time?

A. Not at that time, no, sir—and 1 suggested that

the better way to settle the matter would be to orive

them a check for this amount. At the time I gave Mr.

Cooper a credit memorandum on a blank piece of paper

which was in the office, on the desk. I specified so

many sacks of barley, and so many pounds, at 60 cents,

covering the diflerence in tare, one item, and also another

item of 25 cents, covering the storage, and gave them a

written memorandum of the amount. The understand-

ing was, when the barley would l)e ship[)ed, that he

would get a check for it, either by presentiiig liis bill, or

he would take a check to the office.

Q. What did Mr. Cooper .say when you gave him

that memorandum''

A. He had no objections at all

.

Q. Anything further occur at that conversation?

A. Nothing.

Q. When was your next conversation?

A. The next conversation was when I brought him

in the warehouse receipt.

Q. What day was that?

A. This was, I think, on Monday.

Q. Monday, October 29th?

A. Monday, October 29th.

Q. What was that conversation?

A. I handed him the receipt and did not discuss the
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matter with biiii particularly, because we bad talked the

matter over thoroughly before, and I did not refer to it

specially. I just handed him the warehouse receipt. By

the way, I mif^ht say, when I presented the warehouse

receipt I asked if be would not give me a shipping re-

ceipt for the barley then. He said no, that that part of

the transaction would have to be consununated at Moss

Landing, that the warehouse receipt would be forwarded

to Moss Landing, and we would get our shipping re-

ceipt from there.

Q. I will ask you if tliis is the warehouse receipt to

which you i-efer? (Handing.)

A. It is identical in substance. It contains the cor-

rect number of sacks of barley, and the correct number

of pounds, according to the memorandum that I gave Mr.

Cooper.

You cannot positively identify the paper, I under-

stand? A. No, sir.

Mr. Tread well. Will counsel admit that tliis is the

warehouse receipt in question?

Mr. Towle. Yes.

Mr.- Treadwell. We offer the receipt in evidence. It

reads as follows:

"No. 1023. Moss Landing, Monterey County, Cal.,

" Oct. 15th, 1894. Received t the Pacific Coast Steam-

" s'hip Company's Moss Landing warehouses, from J. K.

" Silveira, twenty-four hundred and forty-eight (2448)

" sacks of barley, weighing at Moss Landing 27 1,5 I

" pounds, for storage and shii)ment to San Francisco, at

" the rates, and subject to the conditions, on reverse side

" hereof: sto.red in warehouse No. 1, 280 sacks; No. 2,
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'' L015 sacks; No. 3, 1L53 sacks; 2448 sacks. Pacific

"Coast Steamship Co., bj' S. X. Laughlin, Agent."

Tiie endorsements on the hack are so long that I sup-

po.se counsel will waive my reading them. The material

portions are these: " Rates and conditions"

—

Mr. Towle. If you read any, you should read all.

Mr. TreadweU. Very w^ell, I will read all. I .simply

did not want to take up time.

" Rates and Condition.s.

"The within mentioned goods are received, subject to

the following Rates and Conditions:

Rates^ for 2,000 IM.

" Storaire for the first month or fraction of month

after Oct. 12, 1894 25c.

" For each additional month or fraction of a month 25e.

" But not to exceed for the season ending July

1st, 1895 75c.

' For transportation to San Francisco, via Pacific

Coast S. S. Co. 's Vessels, including Wharfage,

Loading:, Handlino- Weighing, etc., at Moss

Landing, as follows:

" Wheat, Barley, Corn, Oats, Potatoes, Beans,

Peas, Flax Seed, Mustard Seed, Onions, Bird

Seed, Corn Meal, Cracked Corn, Rye Meal,

Ground Barley, Middlings, and Malt .... $3.50

" It is expres.sly understood that the Pacific Coast

" Steamship Co. or any connecting company, or any

" one interested in or employed by such companies, shall

" not be held responsible, or liable for any loss or dam-
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*' aofe resulting- from any of the followintr causes, viz:

*' The elements, perils of the seas, clangers of naviga-

" tion, surfing, fire, storms, earthquakes, shrinkage,

" handling and vermin, or any other causes beyond the

" control of the conipany or companies. Connecting

" companies not responsible for loss, or damage, except-

" ino; on their own line.

"While the ufoods are in the warehouse, the company

" shall be liable only as warehousemen, and not as car-

" riers. ^

" Goods may be withdrawn from warehouse for l'»cal

" use or Cv)nsumption on payment of accrued storage and

" endorsement of and surrender of warehouse receipt,

"Goods to be stowed on deck oi' below deck, at op-

" tion of mastei'.

''Important Notice.—The law makes it a felony, and

" imposes a [)onalty of $5,000 for shipping goods with-

" out the order of the owner endorsed on the warehouse

" receipt, and the surrender of the receipt. Therefore,

" when you want the within mentioned article shipped,

" fill out in ink the following order, and send it to the

" warehouse."

The receipt is endorsed, "J. R. Silveira, shipped by

'• steamer 'Bonita,' Nov. 2. 1894."

{Tlie paper is marked "Respondent's Exhibit A.'')

Q. When was your next conversation ?

A. I cannot recall that date. It was subsequent to

the shipment of the barley from Moss Landing to San

Diego.

Q. How did you come to have it? That will fix it,

perl japs ^ A. I do not understand the question.
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Q. How did you cooie to Lave that conversatiou?

Was it at your suggestion or at Mr. Cooper's?

A. I called on Mr. Cooper.

Q. State what occurred.

A. This was the interview I had with Mr. Cooper

subsequent to the delivery to him of the warehouse re-

ceipt.

Q. What was it \

A. I called on him. They had not presented their

hill in the mean time for this difference of 85c. per ton,

and as the Howard Commercial Company were entitled

to a 82.50 rate on all the shipments which we weru for-

warding from San Francisco to them at San Diego, I

did not wish this 85c. to go forward on the Howard

freight l)ill as a back charge, because it would complicate

our accounts to some extent, and require a crediting pro-

cess, which I wished to avoid. 1 requested Mr. Cooper

to telegraph his assent at San Diesfo to deliver this orain

to the Howard Commercial Company, collecting of him

the rate which he was entitled to from San Francisco,

•S2.50 per ton, and we would pay him the difference of

85c. This was late in the afternoon.

Q. When you say late in the afternoon, about what

hour ]

A. I should judge possibly half-past five o'clock.

Q. Very well; proceed.

A. He then started the subject of back charges, the

first reference which we had to them. I told him

—

Q. What did he sayf

A. He said there might be some back charges on that

orain that he did not know the amount of I said to
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him, that he knew precisely wliat tlie back chari^es

were, because he had obtained a negotiable warehouse

receipt from Waterman & Co., and. the amount the

warehouse had earned up to that time according to the

specifications in the receipt, was 25c. per ton.

Mr. Cooper's reply to me was, that he had not

examined the warehouse receipt, and consequently was

not in a position to know what those charges were.

My reply to him was, I had examined it very carefully,

because we had paid for the graiii, and was very careful

to scrutinize it and see the amount of the charges which

the warehouse recei|)t covered were deducted before we

jiiade oui' payment.

Q. Anything further?

A. Then he referred to the sul)ject of posiiibility of

freight from Blanco.

Q. What did he say about that?

A. He said there might be some freight on that

o-rain from Blanco. My replv to him was, if there was

any back freight against that particular lot of grain, it

would be so specified on the warehouse receipt, because the

warehouse receipt was a negotiable instrument received

by bankers here as collaterals, and would be received

by any concern that was advancing money on property

of that kind, and if there were back charges it would

be specified on the warehouse receipt, in or^ler to con-

stitute a lien against the grain.

Q. Anything further? Go on and state everything

that occurred at that conversation.

A. We discussed the matter pro and con, he main-

taining his position that there might be a freight charge.
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and I claiming that it could not be possible under the

existing: circumstances, according- to the terms of the

wai^ehouse receipt, and he agreed to telegraph his agent

at San Diego, and we would pay him the difference of

85c. per ton.

Q. Anything further at that conversation ?

A. I might say that that telegram he agreed to send

the following morning. He said it was late in the day,

and he would defer sending it until the following day.

Q. Was the telegram prepared at that time ?

A. I am not in a position to say.

Q. Was that all of tliat conversation ?

A. That was all.

Q. Was any otlier person present at tliat conversa-

tion besides yourself and Mr. Coo|)er ?

A. Not that I remember.

Q. Did you notice the presence of Mr. H. W. Good-

all at that time ? A. No, sir.

Q. You did not have any conversation with iiim ?

A, None at all. Mr. Cooper is the only man I in-

terviewed concerning the transaction.

Q. Did you have an}' further conversation with Mr.

Cooper or any one else belo»<ging to the Pacific Coast

Steamship Company, on that subject?

A. None, as far as I recollect.

Q. Did \^ou ever make any payment, or offer of pay-

ment, to the Pacific Coast Steamship Company on this

account? A. We did.

Q. When was that ?

A. We made them an offer of payment on Novem-

ber 16th, 1895.
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Q. How was that done?

A. There was a statement made in the transactions

accjompanied bj' our check, signed by myself, and for-

warded by our clerk to the office of tlie Pacific Coast

Steanisliip Company.

Q. Was the statement in writing?

A. The statement is in writing.

Q. Please |)roduce the statement?

A. Here it is. (Handing.)

Mr. TreadiveU. Will counsel admit that tliis state-

ment and check was presented on that date to the Pacific

Coast Steamship Company, and the acceptance of the

check refused?

Mr. Towle. Yes; if the witness states so. It was re-

fused because it was not the amount due.

Mr. TreadweU. Certainl}^

Mr. Towle. It was refused in settlement of their

demand.

Mr. TreadweU. I suppose that is a fact. (Reading.)

" San Francisco, Nov. 16, 1894.

" Mess. GooDALL, Perkins & Co.

'« Bought of Moore, Ferguson & Co.

" Grain, Flour and Wool Commission Merchants,

Agents California,Walla Walla and Oregon

Flouring Mills,

" No. 310 California Street.

" Terms—Credit Memo.
" 2,448 sks. Barley, 2 71,510, at 85c. per ton, $115.35
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" 2d/ June, Moss Landing to San. Diego, $3.10.

" " San Francisco to " " 2.50.

.60

" Storage on Barley inWhse, .25

Difference due G. P. & Co., .85

•' Adjustment on 2,558 sks Barley shipped

*' from Moss Ldg. to Howard Com. Co.,

" San Diego, in Oct., '94."

The check accompanying it is a check of Moore, Fer-

guson & Co., OH the Sather Bankiiig Company, in favor

of Goodall, Perkins & Co., for $115.30.

{The paper is marked Respnndenfs Exhibit " /?."

Q. At any time during these transactions did you

know wheie this i)niley camt' from? A. No, sir.

Q. When did you first hear where it did come from,

or hear anything about it?

A. It was when Mr. Cooper made the remark that

there might be back charges on it from Blanco.

Q. That was at the conversation at whicli the tele-

o'ram was arranged? A. Yes, sn\

Q. And at that ti»ne tiie grain had already gone for-

ward from Moss Landing to San Diego?

A. It had, because I had f()rwarded tlie receipt.

Q. Did you ever, at any time pri(jr to that, have any

information that there was, or might be, any railroad

charges, or freight charges on this barley?

A. None whatever.

Q. Did you at that time know, or had you ever

heard, anything of the relations between the Pacific
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Coast Steamship Coiiipany and the Sahnas Valley Rail-

road Coiii|)an\'? A. I never had.

Cross-Exam {nation

.

Mr. Totcle. Q. When was this conversation to which

j^ou referred, with reference t<) the time when the tele-

jrrani was sent bv Goodall Perkins to their airent at

San Diego?

A. As near as I can recollect, it was on Saturday.

Q. This conversation was on Saturday?

A. Yes. sir.

Q. The telegram was sent the tollowinor Monday.

A. I have no kn<»wledge of when the tele!j;rani was

sent. Mr. Cooper made the remark that it was late in

the day. and he would defer sending the telegram until

the morning. I think that was the laniruaofe he used.

Q. When was the telegram written?

A. I cannot answer that question.

Q. Did you not see it when it was written out?

A I did not.

(^>. Are you certain al>out that?

A. I am decidedly so.

Q. This convei-sation on tlie Saturday was the final

couvei*sation between you and Mr. Cooper, as you re-

inemlier it, relating to the way in which freight charge

should be handled, was it

A. It wjEis the final conversation, so far as I can rec-

ollect it now.

Q. Whatever was done at that conversation was the

final result of all the conversations which had taken
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place, includinor this conversation? That was tlie final

uiiderstandinor between the [>arties?

Mr. TreadiveU. Objected to as calhiig for a conclu-

sion.

Mr. TowJe. Q. As you understood it. Did you so

understand it, that this conversation on tlie Saturday
afternoon, between yourself and Mr. Cooper, included

the terms of this shipment.''

A. There was no reference made to any prior con-

ver.sation tiiat we had.

Q. Did yon understand that the matter was defi-

nitely settled on that afternoon:' A. I did.

Q. You say that on that afternoon Mr. Cooper did

refer to tlie facts that there mioht be other charges than

the warehouse charges—these railroad charges?

A. Back charges he specified first.

Q. You say he spoke of Blanco. Are you familiar

with that country down there? A. No, sir.

Q. Did you understand that Blanco meant a railroad

charge?

A. That was the intimation from his remark.

Q. Tiiat was what you understood by it, was it not?

A. \ es, sir.

Q. Tliat Mr. Cooper then informed you " that there

might be back railroad charges on this freight?

A. Yes, sir.

Q. That is wJiat he meant to convey?

A. Tliat is what he meant to convey in the latter

part of liis conversation.

Q. And that is what vou understood?
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A. Yes, sir.

Q. And then insisted that there could not be any

such charges? A. I did.

Q. He, on the other hand, maintained his position

that he was fearful there was such a charge?

A. Yes, sir, he said there was a possibility of it.

Q. Yet you say that in the face of that he agreed to

Wiuve tliat possibility ?

A. He agreed to wire his agent at San Diego to

collect freight of Howard at the rate of $2.50 per ton,

and we were to pay him the difference which amounted

to 85c.

Q. Was tliere an express statement of 85c. from him(

A. I stated that expressly to him.

Q. Did he agree to that? A. He did.

Q. Did he not say that he would send a wire to San

Diego to collect $2.50: to deliver on payment of $2.50.

and you then should pay tlie difference, whatever it

njight be ? A. Xo, sir.

Q. Was not tliat his proposition {

A. I do not know what his proposition was. 1 know

what he stated.

Q. What argument did you use to induce him to

recede from his position, that there might be other

charges than those you stated ?

A. As I have already stated, I claimed tliat was a

negotiable warehouse receipt issued l)y their own com-

pany, accepted by all grain dealers, and that if there

were any back charges at all that constituted a lien

against that gram, which would be so specified on the

recei|)t.
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Q. Is it not true that you, trusting to your construc-

tion of that contract, were willingf to take the chances on

whether there would be back charges on that or not,

and you said, ' All right, ship it, and we will pay the

difference ?

'

A. The 85c.

Q. Without sS,ying the 85c. ?

A. Yes, sir ; I specified 85c.

Q. Is it not true that you, relying on 3'our construc-

tion of that negotiable receipt, as you term it, said to

yourself, "It does not make any difference whether

tliere are or not, they cannot collect from me, and I will

pay the back charges ?

'

A. Xot necessarily,

Q. And Mr. Cooper did not agree to accept the 85c,

Were you not induced to auree that it should 2:0 forward

on the geneial order standing, because of your reliance

on your construction of the receipt ?

A. No, sir. I had discussed the subject thoroughly

with Mr. Cooper prior to this time, giving him a written

memorandum of what we [)ledged to pay, and I did not

depart from that understanding at all.

Q. When was that memorandum given ?

A. That was at the second interview.

Q. That was on tlie 27t]i of October ?

A. I think that was on the 27th.

Q. In what shape was that memorandum ?

A. In the Pacific Coast Steamship Company's Office

they have blanks of figuring paper on the desk, possibly

a little larger than that. (Pointing). I had this mem-

orandum at the time I gave Mr. Cooper the figures, be-
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cause it was an unsettled transaction, and I was attend-

ing, to a large extent, to the outside business. We were

shipping to Howard largely at that time, and I took a

blank—this pad that was on the desk—and wrote out nn

itemized statement of this credit, and handed it to Mr.

Cooper personal)}'.

Q. That was a mere statement of what you under-

stood the situation to be, was it not?

A. Yes, sir; and what he understood it to be, ac-

cording to our conversation ?

Q. You tlid not understand, tlien, that he accepted

that as a true statement of the situation?

A. I did.

Q. Did he express himself?

A. He did not express himself one way or another.

He did not object to it.

Q. He simpl}' took what you tendered him as your

figures?

A. Yes, sir; I told him that is wliat we would have

to pay then)

Q. He did not accept them as the limit of liabilit}'

in this matter?

A. He accepted our statement. We did not discuss

the matter thorou^rhlv. I presume that, being familiar

with the tran>;action in all its details, if my figui'es to

him were incorrect in any way

—

Q. What I am getting at is this: There was no ex-

press understanding between you and Mr. Cooper at

that time, that he would forward this grain, collecting

$2.50 below, on your payment to him of that amount?

A. There was a distinct understanding.
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Q. On this day in October?

A. On this day in October.

Q. How did this matter come up in the shape it did

on this subsequent day in November, this Saturday

afternoon ?

A. You ask me if I can account for it ?

Mr. Treadwell. We object to the question, because

the witness has not testified to any such conversation in

November.

Mr. Fowle. Whatever the date is.

The Court. October 26th and 27th.

Mr. Fowle. Was Saturday the 27th.

Mr. Treadwell. Yes.

A. Please state the question again.

Mr. Totvle. Q. If this arranoement was definitely

made at the time you stated, how did it hap-

|)en that the matter was opened up again by this con-

versation relating- to it on the Saturda}^ afternoon ?

A. Mr. Cooper opened the matter personally. The

way I account for it is this. At the time lie made his

arrangements with us it did not occur to him there was

any railroad charges against this grain that was to be

shipped south. In his language to me he did not give

the slightest intin)ation of an}^ such possibility. When
the grain was abcut reaching its destitjation, and I re-

quested him to telegra))h liis agent at San Diego to col-

lect the $2.50 from lioward, it occurred to me that that

dollar credit was brought to his recollection, and it was

an error of his own, and he wanted to push it off on us.

Q. This was on the 27th. Why did you not say to
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hiin ill that conversation, "This has all been

determined ?

"

A. I did not say that in so many words, but the at-

titude which I assunied towards him and my conversa-

tion with him determined tliat.

Q. You did not say to him. "This matter nas been

arranged before," did you (

A. I do not think I repeated those words.

Q. Or anything equivalent t(^ them (

A. Or anything equivalent to them.

Q. Whereabouts in the office on this Saturday after-

noon did this conversation take place ?

A. In Goodall Perkins' office,

Q. In tin' outer office ?

A. In the main office, close to Mr. Cooper's desk,

The office at that time was differently arranged to what

it is now.

Q. What time in the afternoon was it?

A. I should judge it was about half-past five. It was

towards evening.

Q. On Satui-day afternoon i Is that office open on

Saturday afternoon at half-past five, to your knowledge^

A. Whether this was Saturday afternoon or not. I

am not certain in my own mind. I know this last conver-

sation took place between Mr. Cooper and myself in the

afternoon late. The remark that Mr. Cooper made con-

cerning the telegram, was that on account of the lateness

of the hour, he would not send the wire until the morn-

ing. If I recollect coirectly, tliere n)ust have been a

holiday about that time.

Q. If Saturday was the 27tli, and this was on the
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27th, I suppose it was Saturday afternoon, and it was a

sort of a holiday in the office when you got there; that

is, most of the people had left.

A. Mr. Cooper was there. He was the only gentle-

man I had an}^ desire to confer with.

Q. Did you see any one else standing there?

A. I cannot recollect that I did.

Q. Do you say that no one else was near ?

A. I cannot tell that.

Q. You would not deny that some one else was there?

You heard Mr. Goodall's testimony? A. Yes, sir.

Q. You would not say he was not there?

A. I would not deny that Mr. Goodall was there, but

I cannot testify that I saw him there at that time.

Q. You was not concerned whether some one was

there or not ? A. No, sir.

Re-direct Examination.

Mr. TreadwelL Q. I should like to have you refresh

your recollection as to the date of that conversation con-

cerning that telegram. How much time had lapsed

from the beginning of this transaction up to the time

that that last conversation was had?

A, It was quite a number of days, as near as I can

recollect, for the reason that there was some delay in the

forwardinof of the orain.

Q. That is what I supposed.

A . It did not go forward as quick as Goodall, Perkins

had anticipated it would go, or we either.
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Q. Then this conversation could not have occurred

on October 27th, could it ?

A. I don't think it could.

Q. May it not have been as Mr. Goodall states it,

to have occurred on November 3rd, the Saturday follow-

A. I think it quite possible when I recall the fact

that there were several days intervening on on account

of the grain not going forward promptly.

Further Cross-Examination,

Mr. Towle. Q. You think, then, this last conversa-

tion was on November 3rd, do you?

A. My opinion is that it was quite a number of days

after I had delivered to Mr. Cooper the warehouse receipt.

Q. That had direct reference, did it not, to procuring

a telegram to be sent to deliver this grain on payment of

$2.50 a ton?

A. That conversation had; yes, sir.

Q. That is what you want to get at that time?

A. Yes, sir.

Q. That conversation brought up the exact condition

on which such a telegram would be sent, did it not?

A. Yes, sir.

Q. And then it was that Mr. Cooper stated that

those back charges might exist?

A. Yes, sir.

Q. Then it was that it was arranged that a telegram

should be sent with the understanding that the balance

of freight should be paid here?
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A. The balance of the freight, together with the

storage.

Q. And then it Avas in connection with that, that the

discussion arose as to the probability of railroad charges,

in addition to the freight charges and storage, about

which the understanding arrived at, the difference ex-

isted between you and Mr. Cooper?

A. As I have already stated, Mr. Cooper insisted that

there might be back charges first. Then, when I ex-

plained to him about the warehouse receipt carrying the

charges, he mentioned the freight proposition.

Q. The conversation grew out of the fact that there

came a definite request for instructions from the office

here to the San Diego agent to deliver, on receipt of

12.50 a ton? A. Yes, sir.

Q. And as the result of that conversation, whatever

it may have been, the authorization was sent from this

office to deliver on payment of $2.50 a ton. Up to that

time you had had no such instructions issued by this

office?

A. I do not exactly understand your question.

Q. Up to that time there had been no instructions

issued? You had procured no instructions from Goodall,

Perkins & Co., to deliver that grain on receipt of $2.50

per ton, at San Diego?

A. Yes, sir; that was in harmony with our previous

arrangements.

Q. I say, up to that time you had procured from them

no instructions to their agent in San Diego?

A. None that I am aware of.

Mr. Treadwell.—Q. Had you prior to that conversa-

tion learned anything about it? A. None.
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Q. Had you heard anything about how they had

billed it? A. Nothing in any way whatsoever.

Mr. Treadwell. Will counsel admit that, with the

filing of their answer in this case, the respondents de-

posited in the registry of the Court, in pursuance of their

answer, the sum of $115.39?

Mr. Towle. T do not know anything about it. I pre-

sume they did. Yes, they did.

Mr. Treadwell. We rest.

G. H. Cooi:)er. Recalled in rebuttal.

Mr. Toxde.—Q. You were asked yesterday on cross-

examination as to whether there were any entries in the

office of the Steamship Company relating to this ship-

ment, and showing this charge of |1 per ton. You said

you knew of none. Have you since examined with ref-

erence to that? A. I have.

Q. Do you find such entries?

A. I find some; yes, sir.

Q. You w^ere also asked whether there was, in the

records of the office here, any evidence that a similar

charge had been made on similar shipments?

A. Yes, sir.

Q. Shipments of this character, outside of this one?

Mr. Treadwell. The question we asked was ,"0n any

prior occasion."

Mr. Toicle.—Q. Have you examined with reference

to that? A. Yes, sir.

Q. Have you found any such entries?

A. Yes, sir.

Q. Have you here the evidence of it?

A. Yes, sir.
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Q. Is it in these books produced (pointing)?

A. In those books? yes, sir.

Q. Be kind enough to look at these. In this paper

entitled " Manifest of Cargo from San Francisco to Moss

Landing to San Diego, per steamship ' Bonita,' Captain

R. W. Anderson, purser, J. J. Carroll, September 20,

1894," one of the records to which you have referred?

A. Yes, sir.

Mr. Toide. The item referred to is under the head of

" Shipper. Wahailich, Cornett Co. Consignee, N. C.

Nason & Co. From Blanco ex P. V. R. R., 500 sacks of

potatoes. Weight, 58,720 lbs. Rate, $4.10. Freight,

1120.38; 29-4/10 tons. P. V. R. R. 58,720 lbs., at $1,

advaoce charges, $29.36."

Q. Have you here the manifest of the steamer

" Bonita" of this date? A. I have.

Q. Is this the manifest (producing)?

A. That is the manifest.

Mr. Toide. The paper is entitled " Manifest of cargo,

November 2, 1894, from San Francisco to Moss Landing,

to San Diego, per steamship ' Bonita,' Captain P. Doran,

Purser, J. J. Carroll. Shipper, Moore, Ferguson & Co.

Consignee, Howard Commercial Company. From Blanco

ex P. V. R. R., marks 96. Packages, 2448 sacks of

barley. Weight, 271,510 lbs. Rate, $4.35. Freight,

$590.53. Total, $590.53. 135-8/10 tons. P. V. R. R.

271,510 lbs., at $1, $135.76. S. D. 1/8 of $454.77."

The next item is: " Shipper, Brown & Laurence.

Consignee, Nason & Co. Mark 8. 271 sacks spuds.

33,800 lbs. Double cross. 201 sacks spuds, 25,680 lbs.

256 sacks of spuds, 32,100 lbs. Total weight, 91,580
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lbs. Rate, ^4.10. Freight, 8187.74. 45-8 10 tons.

P. V. R. R., 91,580 lbs., at 81, S45.79. .S. D. 1 'S of

S141.95."

The next item on the same manifest is: " Shipper, S.

X. Lauffhlin. Consignee, H. C. Treat & Co. Marks,

89. 200 sacks of wheat. Weight, 27,120 lbs. Rate,

$4.10. Freight, S55.<30. 13-6/10 tons. P. V. R. R.,

27,120 lbs., at $1, $13.56. S. D. 1/8 of S420.40."

Q. Those are items referred to as representing similar

shipments on which similar advance charges were col-

lected? A. Yes, sir.

Q. Have you any entry in other books in the office

showing the carrying of a credit of this Si to the railroad?

A. Yes, sir.

Q. Will you turn to those?

Mr. TreadicelL Do you refer to the particular items

that you have just been reading?

Mr. Tou'le. Yes.

Mr. TreadicelL This is not necessary. We will ad-

mit that it was carried to the credit of the railroad com-

pany in other books.

Mr. lou-le. But contemporaneously.

Mr. l^readuell. Contemporaneously with those papers

—contemporaneously with the transaction?

Mr. Toide. Yes.

Mr. TreadicelL Go on. I do not see what difference

it makes.

A. Here is a credit of the particular shipment in

question to the railroad company.

Mr. Trjicle. The entry which I offer in evidence now

is on page 233 of freight book 90: " Pacific Coast Steam-
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ship Company. Freight on cargo steamship ' Bonita',

voyage 419. From San Francisco to San Diego and way

ports and return. Sailed from San Francisco November

1st, 1894. Arrived in San Francisco November 9th,

1894. Entire charges on shipment. S590.53. From

Blanco to San Diego. Credit P. V. E. R. 27,510 at SI,

$135.76."

Q. Is there any entry relating to this?

A. Yes, sir.

Q. Will you look at page 18 of a book entitled

" Records of general bills for collection 2, Pacific Coast

Steamship Company," and see whether upon that page

you find another entry relative to the charge against

Moore, Ferguson &. Co. in this matter?

A. Yes, sir; I find such an entry.

Mr. Toide. We offer this entry in evidence.

Mr. TreadicelL I object to it as incompetent. They

seek to show that they have charged us in their books

what they are suing us for now. It is their declaration

merely.

Mr. Toirk. Counsel asked the other day if we had

any such entry. We now offer it.

Mr. 2\eadv:eU. I asked if they had on their books

any occasion on which such a charge had been made, and

he said he would look at the books and see.

The Court. I do not remember what your demand

was. Its only materiality would be to show that it was

the same character of charge made in the other case.

Mr. l^eadwell. We do not care anything about it,

because it does not amount to anything when it goes in.

The Court. I will let it go in then. It does not add

to their evidence.
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Mr. Towle. We will read the entry: "General bilk

of collection for the month of November;" the year is

not stated.

Mr. Treadwell. It is evidently 1894.

Mr. Towle. 1894. " Date of billing, November 5th,

1894. No. 8. Against whom. Moore, Ferguson &

Co. For what, freight on barley. Amount of bill,

1251.15. To whom rendered, M. F. & Co. Date. Nov-

ember 13th. Approved voucher. Amount, $251.15."

Q. Have you with you the paper which formed the

basis of that entry? A. Yes, sir (Handing).

Q. Is this it which you produce?

A. Yes, sir.

Mr. Towle. I offer this paper in evidence.

Mr. Treadioell. Objected as irrelevant, immaterial

and incompetent. This is their own paper, made up by

themselves with which we have nothing to do. I do not

think the record ought to be filled up with these things.

The Court. The objection is sustained.

Mr. Toide. I do know that the Court knows what it

is yet. It is a part of the transaction, and is directly

connected with the telegram. If the telegram was ad-

missible as evidence this directly refers to it, and it seems

to me this also ought to be, because it shows what action

was taken on this telegram.

The Court. This is a different matter from the books.

Mr. Towle. This is a report substantially, if the Court

will look: at it without it being offered in evidence.

Mr. Treadwell. Our objection is, it is transaction be-

tween themselves and not connected with us. It is their

declaration.
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77ie Court. I do not think it is admissible. I do not

understand that it is, on any rule of evidence that I am
familiar with.

Mr. Toirle. Mr. Cooper, is it or not customary in

stating the rates of freight on the manifest to mention

there specifically the back charges?

Mr. TreadwelL Objected to as incompetent and irrele-

vant. The custom of these parties cannot bind the re-

spondents.

The Court. Xo, but here is the point. You have

called for the books, and he produced the books in which

there are these charges. They are to be compared with

the charge in this case. I do not know but what they

are entitled now to explain, those books being in, whether

or not those entries or charges are cu.stomary or not.

Mr. TreachrelL If that is all the question means, we

have no objection to it. I did not understand the ques-

tion that way.

Mr. Toirle. My question is, in making their charges

for freight on the manifest, whether or not it is custom-

ary to specify separatel}*^ advance charges, or whether it

is all put in as a freight charge?

A. Do you mean from Blanco?

Q. Yes. Blanco, or anywhere? Where there are

advance charges for transportation, before it comes into

the possession of the Pacific Coast Steamship Company,

and they forward it, do they render a bill for the whole

amount, including the transportation, or do they specify

separately the advance charges?

A. They specify separately the advance charges when

they have been advanced at the time, and paid over when
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it is not a through rate—been actually advanced and

paid over at the time.

Q. Where it had not been, then what?

A. Where it has not been paid over from Blanco it

is customrry to make the bill showing the rate right from

the original point of shipment to the destination.

Q. It is made on the manifest on the shipment from

Blanco, for instance, to ultimate destination?

A. Yes, sir.

Q. And not from Moss Landing?

A. Either from Blanco via Moss Landing, or to Moss

Landing from Blanco.

Q. So that the manifest in a shipment of that charac-

ter would not show the extent of the charge from Blanco,

for instance, to Moss Landing? A. No, sir.

Q. It would all go in as the freight rate from Blanco

to San Diego? A. Yes, sir.

Q. The adjustment as bet^^een the Steamship Com-

pany and the Railroad Company would come afterwards?

A. Yes, sir.

Cioss-^xamination.

Mr. TreadwelL—Q. Mr. Cooper, referring to the mani-

fest of cargo, steamship " Bonita," September 20th, 1894,

referred to by you, do you know who wrote that paper?

A. Do you mean the manifest itself?

Q. The paper itself, just as it is here; as you have

produced it?

A. Mr. Carroll, the purser of the steamer.

Q. Where was that written, if you know?

A. Probably between Moss Landing and the point of

destination.
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Q. When and how did that reach your ofiSce in San

Francisco?

A. Turned into our office by the purser on his return

to port, San Francisco. >

Q. Is the whole of that pa^e, and the whole of the

entry read, in Mr. Carroll's liandwriting?

A. No, sir.

Q. What portion of it is not in Mr. Carroll's hand-

writing?

A. The blue pencil notation memorandum.

Q. That is not in Mr. Carroll's handwriting?

A. No, sir.

Q. The blue pencil is as follows: " PV. R. R.,

58,720, at $1, equals $29.36." Then there is one below

there which appears not to refer to that item? Who wrote

that blue pencil memorandum?

A. that was written by a clerk in our office, at the

time.

Q. Do you know when?

A. W^hen he was making the division of that rate

subsequent to the return of the manifest to the office, prior

to the settlement with the railroad company.

Q. That, then, simply a memorandum of a subsequent

settlement with the railroad compan}', and is not a part

of the original manifest?

A. The notations were not there when the manifest

was returned to our office by the purser.

Q. Do you know anything of that item yourself, be-

yond what you see on this book?

A. I know that item is correct, that it was paid.

Q. Did you ever see those potatoes? A. Never.
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Q. Do you know that they were shipped, except from

this manifest?

A. I am referring to the bhie pencil memorandum.

Q. I do not refer to that. I'am referring to the item

itself, on the 271 sacks of potatoes. Do you know any-

thing about the shipment yourself ?

A. I know nothing about it. I never saw the ship-

ment.

Q. You do not know, in fact, there ever was such a

shipment, do you, except from this manifest?

A. Except for that record and the receipt of our

agent for the potatoes at San Diego.

Q. T simply mean, you personally know nothing about

it ? A. No, sir,

Q. Do you know in any way how those potatoes were

shipped? A. Will you define that question?

Q. AVhen they were shipped from Blanco, do you

know where they were consigned to?

A. I have that record to go by.

Q. From that record you infer that they were shipped

to where from Blanco?

A. They were shipped by the Bailroad Company to

Moss Landing

Q. From that record? A. Yes, sir.

Q. Please show what there is on the record to imply

that? A. From Blanco ex Pajaro Valley Railroad.

Q. You know as a fact that the railroad does not

come any further than Moss Landing, but do you know

where tliose goods were consigned to from Blanco?

A. I presume to Moss Landing. I think they were
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consigned right to San Diego, there being no storage on

the shipment.

Q. Have you the same to say with regard to the bhie

pencil memorandum on the other manifest?

A. Yes, sir.

Q. There is nothing on the original manifest to show

what the railroad freight in any case is, on this manifest

of the steamer "Bonita," of November 2nd, 1894?

A. Nothing to show to the uninitiated.

Q. Is there anything in the manifest itself to show

what the railroad freight is? A. There is to me, yes.

Q. What is it?

A. The fact that the rate is $4.35.

Q. How does that indicate it?

A. T know what are local charge is.

Q. I do not ask you that. From this manifest alone

can you determine that?

A. J know the division of the rate.

Q. I do not ask you what you know outside. Is there

anything on that manifest which shows what the railroad

freight is?

A. It does not state specifically there, except with

the blue pencil memorandum. Leaving that aside, it

does not state specifically the railroad company's propo-

sition.

Q. In these two cases, consignments to Nason & Co.

of various sacks of spuds, and to H. C. Treat & Co. of

some sacks of wheat, in both of these cases they purport

to have been shipped from Moss Landing, do they not,

to San Diego?

A. In one case from Morocojo, and in the other case

from Salinas.
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Q. Does not that manifest show that they were shipped

from Moss Landing to San Diego?

A. One line reads from Moss Landing to San Diego,

and the one below from Morocojo ex Pajaro Railroad.

Q. That is not to San Diego? It does not say to San

Diego?

A. It might be considered part of the same item, Moss

Landing ex Morocojo to San Diego. That is practically

what it means.

Q. In either of these cases do you know anything

about those shipments personally?

A. In what respect?

Q. Do you know anything about them personally?

A. 1 never saw the potatoes.

Q. Do you know they were, in fact, shipped except

through this record?

A. Except from that record and our agent's receipt

for them.

Q. Do you know from this record, or any other

sources, whether in either case they were stored in the

warehouse at Moss Landing?

A. I judge not from the fact that there is no provis-

ion with the exception of the first shipment.

Q. I am not referring to that, but to the other two.

A I judge they were not stored there, as there is no

provision for storage charged. The rate does not include

storage.

Q. The first line of that manifest is the one in contro-

versy in this suit, is it not? A. Yes, sir.

The Court.—Q. In blue pencil I find this memoran-
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dum: "Lookout for storage credit." What does that

mean?

A. That means that 2oc. of that is to be credited to

Moss Landing storage.

Q. When was that memorandum made in bhie

pencil?

A. On the apportionment being made on the return

of the statement prior to entering it in this book (point-

ing).

Q. What is the meaning of " S. D."?

A. San Diego.

Q. " 1/8 of 4457?"

A. The proportion that we allow the San Diego wharf

for wharfage. Our rate includes wharfage.

Q. You own the wharf? A. Yes, sir.

Q. There is a heading here on the manifest, printed

in the body, "Advance charges ". What is that for?

What do you enter in that blank?

A. We enter where the purser actually pays our ad-

vance charges to a connecting line.

Q. Where the purser pays?

A. Yes, sir; where it is actually paid over.

Q. Where it is not actually paid over, it is not en-

tered in that? A. No, sir.

Mr. Treadivell. Your honor referred to a pencil memo-

randum, which you read. On which item was that memo-

randum?

2'he Court. The one involved in this case.

Redirect Examination!

Mr. Tovde, Q. The custom, so far as these manifests.
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is that on the return of the steamer they are turned in to

the oflSce? A. Yes, sir.

Q. In the ordinary routine of the office, they are taken

up, and the apportionment made? A. Yes, sir.

Q. These pencil memoranda are a part of that appor-

tionment? A. Yes, sir.

Q. It is d'one in the ordinary routine work of the

office? A. Yes, sir.

Q. You heard the testimony of Mr. Cook with refer-

ence to your agreeing to accept 85c. in full of all trans-

portation and warehouse charges on this grain, and the

surplus of freight 85c. in excess of $2.50? You heard

his testimony on that? A. Yes, sir.

Q. Did you ever agree to that proposition?

Mr. Treadwell. I object to the question, as that calls

for a conclusion. The witness can state what occurred.

Mr. Toivle. I have a right to ask whether he agreed

to any such proposition.

The Court. I think the better way is to ask what he

said. Did he make any statement about the 60c. and the

25c.?

A. No, sir. I never heard any such statement to my

knowledge.

Q. You heard what he said about that?

A, Yes, sir.

Q. Is it true or false?

A. It is absolutely false, Mr. Cook's testimony, for

the most part.

Mr. Toivle.—Q, Did you, or not, ever agree to accept

a specific sum from Moore, Ferguson & Co., in excess of

the $2.20?
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Mr. Trmdv-'dl. I object to the question as calling for

a conclusion. Let him state what he did or said.

The Court. It seems to me to be open to that objection.

Mr. Toicle.—Q. Supposing that Mr. Cook did make

the statement, which you say he did, that they would pay

85c. in addition to the $2.50, did you reply to that that

would be satisfactory to you, or anything of that character?

A. No, sir.

The Court.—Q. Did you, by your silence, give con-

sent?

A. No, sir. 1 do not remember any such statement

or any such proposition on the part of Mr. Cook—any

specified amount mentioned.

Mr. Toide.—Q. When was the last conversation with

him, as near as you remember?

A. November 6th.

Q. Was that the day that the telegram was sent?

A. Yes, sir?

Q. Was he there at the time that telegram was written?

A. Yes, sir.

Q. Was it submitted to him? A. It was.

Q. And satisfactory to him? A. It was.

Q. You heard the testimony of Mr. Ferguson with

reference to you agreeing to give that special rate by

telephone. Have you any recollection of doing such a

thing as that?

A. My recollection is, in my conversation with Mr.

Ferguson I said I thought there would be no objection

to our delivering the grain at $2.50, and collecting the

balance of charges here from him—from his company

here. The final arrangements were made with Mr. Cook.
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Q. Had any 6nal arrangement been reached by tele-

phone with Mr. Ferguson?

Mr. Trfjidir^JL Objected to as calling for a conclu-

sion.

Mr. Towfe.—Q. Did you understand that any final

arrangement had been reached with Mr. Ferguson by

telephone?

Mr. TrenduytU. Objected to as calling for a conclusion,

and as not being in rebuttal. ,

The Court.—Q. You are calling for the conclusion of

the transact i^>o?

Mr. Tmrle. Yes, sir.

Tlie Court. That is a fact. He is not calling for the

agreement, but for the time the last part of the transaction

was c-oneluded.

Mr. TreadtJctU. I beg Your Honor's pardon. The

question was ** on a particular occasion, did you under-

stand that was the final conclusion of the whole thing?"

I think that is improper, and calls for his understanding.

Mr. Totcle. I have a right to his understanding. He

is one erf the parties.

77«e Court. I overrule the objection.

Mr. To*€k.—Q. Did you understand that any final

arrangement had been reached with Mr. Ferguson by

telephone?

A. Not as to the proposition that we were to deliver

the barley at less than the ordinary rat*;.

Q- Now, Mr. Cooper, when, in your mind, was the

question of the delivery of this grain at $2.50 at San

Diego, finallv and definitolv settled? At what date?
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J/r. Treadv-ell. Objected to as immaterial. Let him

state the facts.

Tlte Court. I think that was what he was callins: for.

That is the way I should construe it, anyhow.

A. Noyember 6th.

Mr. Towle.—Q. That is the date when the teleojram

was sent? A. Yes, sir.

The Court.—Q. This had been shipped on Noyember

2nd. A. Yes, sir.

Mr. Towle.—Q. Do you remember of any discussion

relating to the warehouse receipt and what was shown

upon that by Mr. Cook? You heard him testify with ref-

erence to that?

A. My recollection of that is that Mr. Cook brought

the warehouse receipt to our office and handed it oyer to

me, and I simply took it and took it in the inner office,

and the letter was written to our agent on the same date,

October 27th, enclosing that receipt.

Q. Do you recollect any discussion between Mr.

Cook and yourself with reference to what appeared on

that warehouse receipt as charges against this grain?

A. Yes, sir.

Q. You heard him testify that that matter was dis-

cussed?

A. I remember him saying something about there

being a 25c. storage charge.

Q. Do you remember anything as to the discussion

relatiye toother charges as stated by Mr. Cook?

A. Do you mean with reference to the possible rail-

road charges ? Q. Yes.
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Q. Had any final arrangement been reached by tele-

phone with Mr. Ferguson?

Mr. Treadwell. Objected to as calling for a conclu-

sion.

Mr. Tov'le.—Q. Did you understand that any final

arrangement had been reached with Mr. Ferguson by

telephone?

Mr. IVeadwell. Objected to as calling for a conclusion,

and as not being in rebuttal. ,

The Court.—Q. You are calling for the conclusion of

the transaction?

Mr. Toivle. Yes, sir.

The Court. That is a fact. He is not calling for the

agreement, but for the time the last part of the transaction

was concluded.

Mo\ Treadwell. I beg Your Honor's pardon. The

question was " on a particular occasion, did you under-

stand that was the final conclusion of the whole thing?"

I think that is improper, and calls for his understanding.

. Mr. Toivle. I have a right to his understanding. He

is one of the parties.

The Court. I overrule the objection.

Mr. Towle.—Q. Did you understand that any final

arrangement had been reached with Mr. Ferguson by

telephone?

A. Not as to the proposition that we were to deliver

the barley at less than the ordinary rate.

Q. Now, Mr. Cooper, when, in your mind, was the

question of the delivery of this grain at $2.50 at San

Diego, finally and definitely settled? At what date?
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Mr. Treadwell. Objected to as immaterial. Let him

state the facts.

The Court. I think that was what he was calhng for.

That is the way I should construe it, anyhow.

A. November 6th.

Mr. Toxde.—Q. That is the date when the telegram

was sent? A. Yes, sir.

The Court.—Q. This had been shipped on November

2nd. A. Yes, sir.

Mr. Torde.—Q. Do you remember of any discussion

relating to the warehouse receipt and what was shown

upon that by Mr. Cook? You heard him testify with ref-

erence to that?

A. My recollection of that is that Mr. Cook brought

the warehouse receipt to our office and handed it over to

me, and I simply took it and took it in the inner office,

and the letter was written to our agent on the same date,

October 27th, enclosing that receipt.

Q. Do you recollect any discussion between Mr.

Cook and yourself with reference to what appeared on

that warehouse receipt as charges against this grain?

A. Yes, sir.

Q. You heard him testify that that matter was dis-

cussed?

A. I remember him saying something about there

being a 25c. storage charge.

Q. Do you remember anything as to the discussion

relative toother charges as stated by Mr. Cook?

A. Do you mean with reference to the possible rail-

road charges ? Q. Yes.
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A. I remember stating that possibility to him on two

occasions, very explicitly and definitely.

Q. Did you, in any conversation, recede from that?

A. No, sir. As to my answer about November 6th,

perhaps I might explain that somewhat. T stated that No-

vember 6th was when I definitely understood it to be set-

tled that the barley was to be delivered at $2.50. On

November 3d, in the afternoon, I told Mr. Cook that if he

would telephone us the number of sacks, and so forth, the

data, on the following Monday morning, T wouid arrange

to have such a telegram sent. It might have been con-

sidered settled at that time. Mr. Cook came down on

the following Tuesday morning, and we re-opened the

question ; so November 6th was the date on which it was

finally and definitely settled.

Q. Although on the Saturday previous to that you had

agreed if he would come down on Monday you would fix

up a telegram and send it ?

A. Yes, sir ; if he could give me a record of the num-

ber of sacks, that I could express the telegram intelli-

o-ently, and we would explain it. He came down, and the

question was re-opened.

llie Court.—Q. You wrote a letter on October 27th ?

A. Yes, sir.

Q. The warehouse receipt was delivered to you, and

the letter was written by. you, transmitting that receipt to

your agent at Moss Landing, on October 27th?

A. Yes, sir.

Mr. TreachceU.—Q. To whom was that letter sent?

A. To our agent at Moss Landing.

Q. Will vou examine and see if that is not the letter^

or a copy of it? (Handing a letter to witness.)
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A. No, sir; that is not the letter. That is a letter of

a later date, referring to the warehouse receipt.

77ie Court.—Q. What is the date of that letter?

A. October 31st. Shall I read it?

llie Court. Not uuless it is called for.

Mr. Treadv:elL—Q. That is a letter that was sent by

you, is it?

A. I did not notice the sio;nature. The signature is

somewhat indistinct, but I think it is Mr. Edward Good-

all's signature.

J//'. Treadv:dl. It appears to be. We will read this

as part of the cross-examination.

" Oct 31st, 1894.

" Mr. S. X. Laughlix, Castroville, Calif.:

**Dear Sir:—The other day we sent you a Ware-

" house Receipt, Xo. 1023, for 2448 sacks of barley,

" Marked ' 96,' delivered to us by Moore, Ferguson &
" Co. of this city, the same to be shipped to San Diego

" bv the Bouita next Friday morning:. When you make

" this shipment please forward to Messrs. Moore, Fergu-

*' son & Co. of this city the company's regular shipping

" receipt to cover, and oblige

" Yours truly,

" GOODALL, PERKINS & CO."

(Marked " Respondents' Exhibit 3.")

J7r. Toide. I have no further testimony.

Testimojiy closed.

[Endorsed] : Filed September 10th, 1895. Southard

Hoffman, by J. S. Mauley, Deputy Clerk.
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In the District Court of the United States, in and for the

Northern District of California.

Pacific Coast Steamship Com-

pany,

Libelant,

vs.

E. W. Ferguson, Elida F. Hob- 1 ;^^o. 11,167

SON and John Cook, partners, / i^ Admiralty.

doing bnsiness under the firm

name of INIoore, Ferguson &
Co.,

Respondents.

Opinion.

Libel in personam to recover a balance of freight.

Libel dismissed for want of jurisdiction.

Geo. W. Towle. Jr., Esq., proctor for libelant.

W. B. Treadwell, Esq., appearing for Mastick, Bel-

cher & Mastick, proctor for respondents.

MORROW, District Judge.

A libel in personam was filed in this case to recover a

balance of freight alleged to be due for the transportation

of 2,448 sacks of barley, weighing 271,510 pounds, on

one of libelant's steamers, from Moss Landing to San

Diego, both ports being within the State of Cali-

fornia. The libel alleges that the rate of freights

agreed upon was $4.35 per ton of 2,000 lbs., of which

sum $2.50 per ton was to be paid by the Howard Com-

mercial Co., of San Diego, the consignee of the barley;

the balance of $1.85, including a charge of 25c. per ton

for storage in libelant's warehouse at Moss Lauding while

awaiting transportation, was to be paid by Moore, Fer-
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guson & Co., the shippers. It is further averred that the

Howard Commercial Co., paid upon delivery of the bar-

ley, their agreed portion of the freight, viz.: $2.50 per

ton, but that the respondents, Moore, Ferguson & Co.,

have refused at all times to pay the balance claimed to

be owing, viz.: $1.85 per ton, aggregating the sum of

$251.15, the amount sued for. The respondents, in their

answer, confessed judgment to the amount of $115.39

being the amount of 85c. per ton, and deposited said sum

in the registry of the Court, leaving a balance of $135.76

or $1.00 per ton, as the amount still in dispute.

The evidence in the case disclosed the fact that this

charge of $1.00 per ton was the amount of the advance

freight paid by the Pacific Coast Steamship Co. to the

Pajarro Valley Railroad Co., for the transportation of the

barley by rail from a place called Blanco in the interior

of the State to Moss Landing on the coast, for shipment

by vessel. This railroad part of the transportation was

clearly not maritime and the contract, with respect

thereto, not within the Admiralty jurisdiction. A con-

tract, claim of service, to be cognizable in the admi-

ralty, must be maritime in such a sense that it con-

cerns rights and duties appertaining to commerce or

navigation.

7'he Belfast, 7 Wall, 624, 637.

The service rendered must be martime in its nature.

ITie Hendrick Hudson, 3 Ben., 419; Fed. Cas.,

6355.

A Raft of Cijpress Logs, 1 Flip., 543; Fed. Case,

11,527.

Gurney v. Crockett, Abb. Adm., 490; Fed. Cas.,

5874.
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The John T. y/oore, 3 Woods, 68; Fed. Cas.,

7430.

The Murphy Tugs, 28 Fed. R., 429.

The Puln>^ki, 33 Fed. R., 383.

Whatever jurisdiction the Court may have had over

the libel originally, by reason of the fact that the alleged

contract related to transportation by water, that jurisdic-

tion, manifestly, no longer exists, as the entire claim for

freight on account of that service has been satisfied by

the respondents, tendering in to the Court the balance

remaining due for that part of the service. The ar-

rangements made by the Pacific Coast S. S. Co., with the

railroad company, whereby the railroad charges were in-

cluded in the whole freight charges as a lump sum, must

obviously be treated as immaterial so far as the jurisdic-

tion of this Court is concerned. As a matter of law, the

Pacific Coast Steamship Company only became responsi-

ble as a carrier, when the sacks of barley were delivered

to it for shipment on board its steamer. As was said in

the Richard Winsloiv, 67 Fed. E,., 259: " It is the gen-

eral rule of law, respecting carriers of goods, that their

liability as carriers terminates with the service of trans-

portation, after a reasonable time and opportunity for the

consignee to accept [and remove them; and that for any

storage thereafter, or amj storage previous to, and while

awaiting orders of the shipper forforwarding, the liability

is that of ivarehousemen only. Pars. Con. c. 11,

Sec. 9; 2 Am. & Eng. Ency. Law., 878, and note;

Peoria, etc., By. Co. v. United States Boiling Stock Co.,

(Ill) Sup., 27 N. E., 59. This rule applies to carriage
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by water. Carv. Can*, by Sea, Sec. 472. As detined in

Kohn V. Packard, 3 La., 224, the contract of affreight-

ment by water is one ' to carry from port to port, and the

owners of a vessel fnlfill the duties imposed on them by

delivering the merchandise at the usual place of dis-

charge.' " The averments of the libel itself show that

Moore, Ferguson & Co., were only obligated to pay for

transportation from Moss Landing to San Diego, and

nothing is said about railroad charges from Blanco, the

place in the interior from which the barley was originally

shipped. If the question in controversy were as to

whether the respondents agreed to pay $4.35 or $3.35

per ton for the transportation from Mo.ss Landing to San

Diego—a difference simply as to the amount agreed

upon—there would be no doubt as to the jurisdiction of

this Court, and it would be incumbent upon it to proceed

to a final decision upon the facts. But when the testi-

mony discloses that the only point in dispute is as to

whether or not the respondents agreed to pay the libel-

ant for the railroad transportation from Blanco to ]\Ioss

Landing, which, the testimony shows, the latter advanced

it presents a question which the Court has no constitu-

tional power to entertain or pass upon.

Let a judgment be entered in accordance with this

opinion.

[Endorsed] : Filed November 5th, 1895. Southard

Hoffman, Clerk, by J. S. Manley, Deputy Clerk.

At a seated term of the District Court of the United

States of America, for the Northern District of Cali-
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fornia, held at the courtroom, in the City of San Fran-

cisco, on Tuesday the 5th day of November, in the year

of our Lord one thousand eight hundred and ninety-five.

Present: The Honorable Wm. W. Morrow, Judge.

Pacific Coast Steamshp Company

vs. >No. 11, 167.

E. W. Ferguson et al.
J

Order for Decree.

This canst' having been heretofore submitted to the

Court for consideration and decision, now after due con-

sideration had thereon, the Court renders its written

opinion, and it is by the Court ordered that a decree in

conformity therewith be duly drawn and entered.

In the District Court of the United States, for the Northern

District of California.

Pacific Coast Steamship Co.,

Libelant,

vs.
)

Eben W. Ferguson et al., \

Respondents. /

Petition for Re=hearing.

So long time has elapsed since this case was tried and

argued, and matters of so much importance have since

occupied your Honor's attention, that it would not be sur-

prising if what seems to be, should be, the fact, that is:

that the position, contended for by plaintiff, has been lost

sight of.
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Upon the general proposition, announced by the Court,

tljat it has no jurisdiction to entertain suits to recover for

storage, or for land transportation, we agree with the

Court, and so stated at the argument.

But as it seems to us, that question of jurisdiction is in

no way connected with the determination of the question

of the balance due upon a marine contract of affreight-

ment—which is the only question in this case—even

though it should be necessary, in determining that amount,

to determine, collaterally, whether or not a certain ar-

rangement, relating to such marine affreightment, and

other matters, had been -entered into on land.

The single question here presented, for determination,

by the libel, was the amount of the balance due, as

freight, upon a water carriage.

The defence is, payment of all but a sum stated, and

deposited in Court to the order of libelant.

The proof, to sustain the allegations to the libel, is that

a sum in excess of the sum due for water carriage was

agreed to be paid by defendants; that part payment of

the whole sum was made; that of such partial payment

libelant had appropriated—as it is authorized to do by

section 1479 of the Civil Code of California—so much as

was necessar}^ in discharge of that portion of defendant's

contract which related to land transportation, and the

residue in partial discharge of their obligation upon the

contract for water transportation.

Xow, under these conditions, what is the question to

be determined—that alleged by the libel—and to sustain

which proof was offered? Or is it the collateral matter

of fact upon the determination of which, if you please.
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the final contention of the parties may turn? But how

turn? It appears that certain moneys have been received

by libelant, from defendants, and that a portion of such

moneys has been applied in discharge of an obligation, of

defendants, for land transportation. If libelant was

authorized to make such application of such moneys

then the sum claimed is due—otherwise not. May not

this Court, incidentally, determine that fact, as a means

of reaching a conclusion upon the question in issue? Can

there be any doubt that it can.

Of course it often happens that the Court must, incident-

ally, pass upon many matters, the genuineness of a writing,

for instance, ofifered as evidence and in proof of some fact

tending to show the real right of the controversy— l)ut if

such were the case, in an admiralty proceeding, would this

Court refuse to pass upon the question of the genuineness of

that paper, because, forsooth, it should appear that it was

one relating to the building of the ship—such contracts

not being the basis for a suit in admiralty if the suit was

to recover the hahmce clue on such contract. Suppose the

suit was instituted to determine the ownership of the

vessel, could this Court not consider the contract for the

building of the vessel as evidence bearing upon that ques-

tion—would it be precluded from doing so because it had

not jurisdiction over the subject matter of such contract ?

Clearly not.

If not in such a case, then why substantially that in this

case, where the only bearing that the question relating to

knd transportation and storage can have, under the alle-

gations of the libel and the proofs of the libelant—and

such, if sufficient to raise an issue as to their truth, must.
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be sufficient to give this Court jurisdiction to determine

their truth or their falsity—is, by its consideration and

determination to enable the Court to say whether there is

the balance due to libelant upon its contract for marine

carriage, which is alleged to be due in this libel. Libel-

ant has not asked of this Court, and does not now ask, any

judgment that anything is due it for land carriage or for

storage. As to such matters they are, so far as libelant is

concerned, past and settled transactions—settled,when the

moneys received from the Howard Commercial Company

were applied by libelant in liquidation of them. This

being so, they are eliminated from the matters to be

adjudged—although necessary for the Court to determine

as collateral facts—before it can render its judgment upon

the issues made by the libel.

Another consideration: The libel is sufficient to give

this Court jurisdiction, the answer concedes a balance of

freight money as due to libelant for marine carriage. This

being so, how is the jurisdiction of this Court ousted?

Surely the tender and payment into court of a lesser sum

that libelant claims cannot have that effect—no more in

this case than in the other. Bat that the balance due is

the only issue tendered or made by libelant.

What results? Simply this, that if the Court can-

not consider anything relating to land carriage—has

not jurisdiction to do so—then as all that matter is matter

of defense; it has not jurisdiction of the matter of defense.

Of course this cannot be so, for any matter of defense

may be considered, and any collateral matter having a

bearing as well, if the Court has jurisdiction to determine

the single, final, issue which is to be determined by its
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judgment—iu this case a balance alleged to be due for

marine transportation.

Again, it is well settled that jurisdiction must be de-

termined from an inspection of the complaint—that is

the Court's charter. A denial of the facts alleged can-

not oust jurisdiction; if that were so the road of the de-

fendants were an easy one. The determination of some

jurisdictional fact by the Court may result when it shall

have been done in depriving it of further jurisdiction in

the proceeditig, but that result can never be reached so

lono- as there is a single issue remaining within the juris-

diction of the Court to determine, and that question is in

this case, is alleged in the libel, is denied in part only by

the answer.

What we desire is a determination of the ultimate fact

in this case. We are disinclined generally to ask for re-

hearings by trial courts, preferring, as the more orderly

course, the remedy by appeal; but in this case such a pro-

ceeding is out of the question.

We, therefore, most urgently request that this matter

be reconsidered, and argument thereof again had, before

the conclusion announced in the opinion of the Court,

now on file, shall become final by judgment entered

thereon.

Dated this 7th day of November, 1895.

GEO. W\ TOWLE, JK.,

Proctor for Libelant.

[Endorsed]: Filed November 7th, 1895. Southard

Hoffman, Clerk.
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At a stated term of the District Court of the United

States of America, for the Northern District of Califor-

nia, held at the courtroom, in the City of San Francisco,

on Tuesday, the 12th day of November, in the year of

our Lord one thousand eight hundred and ninety-five.

Present: The Honorable AVm. W. Morrow, Judge.

Pacific Coast Steamship Com-

pany
] No. 11,167.

vs.

Ebex W. Fergusox et al.

Order Granting Petition on Re=hearing.

In this case the petition for a rehearing herein this

day came on for hearing and said petition was duly

argued by Geo. W. Towle, Jr., Esq., in support thereof,

and by Wm. B. Treadwell, Esq., proctor for respondents

and submitted. And after due consideration had there-

on, it is by the Court ordered that a rehearing herein be

and the same is hereby granted. And thereupon the

cause was reargued by Geo. W. Towle, Jr., Esq., on be-

half of the libelant and by Wm. B. Treadwell, Esq.,

proctor for the respondents, and submitted to the Court

for consideration and decision.

In the District Court of the United States, in and for the

Northern District of California.

Pacific Coast Steamship Co.,

Libelant. / ^^^ n,lQl

.

Moore, FergusJn & Co., ^ ^^ Admiralty.

Respondents.
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Opinion on Re=hearing Rendered Jan. ilth,

I896.

This was a libel by the Pacific Coast Steamship Com-

pany ao;ainst E. W. Ferguson, Elida F. Hobson and

John Cook, partners doing business under the firm

name of Moore, Ferguson & Co., to recover a balance of

freight alleged to be due.

Geo. W. Towle, Jr., for libelant. W. B. Treadwell

appearing for Mastick, Belcher & Mastick, proctors

for respondents.

MORROW, District Judge.

A libel in persona was filed in this case to

recover a balance of freight alleged to be due

for the transportation of 2,448 sacks of barley,

weighing 271,510 pounds, on one of libelant's

steamers, from Moss Landing to San Diego, both

ports being within the State of California. The

libel alleges that the rate of freight agreed upon was

$4.35 per ton of 2,000 pounds, of which sum ."^2.50 per ton

was to be paid by the Howard Commercial Company, of

San Diego, the consignee of the barley. The balance of

1.85, includmg a charge of 25 cents per ton for storage

in libelant's warehouse at Moss Landing, while awaiting

transportation, was to be paid by Moore, Ferguson & Co.,

the shippers. It is averred that the Howard Commercial

Company paid, upon delivery of the barley, their agreed

portion of the freight, viz.: $2.50 per ton, but that the

respondents, Moore, Ferguson & Co., have refused at all

times to pay the balance claimed to be owing, viz.: $1.85

per ton, aggregating the sum of $251.15—the amount

sued for. The respondents, in their answer, admit that
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they agreed to pay libelant the sum of .f3.10 per ton of

2,0(X) pounds as freight for the transportation of the bar-

ley from Moss Landing to San Diego, and that they would

also pay to the libelant such storage charges on the barley

as had theretofore accrued at the warehouse of the libel-

ant at Moss Landing, which charges, they are informed

and believe, were twenty-five cents per ton; they admit

the payment of 82.50 per ton by the Howard Com-

mercial Company, Pursuant to these admissions, the re-

spondents allege that they had made a tender of the sum

of $115.39, being the balance due the libelant in full

satisfaction and payment of its demand, and this sum the

respondents accordingly deposited in the registry of the

Court for the libelant. This la.st sum added to the S2.50 per

ton paid by the Howard Commercial Company makes the

sum of S3.35 per ton, which the respondents claim was

the freight charge agreed upon between the parties for

the transjxjrtation of the barley from Moss Landing to

San Diego, including the storage charge of 25 cents per

ton. This leaves a charge of 81.00 per ton as the amount

in controversy.

The evidence in the case .shows that the rate of freight

agreed upon for the transportation of the barley from

Moss Landing to San Diego was 83.10 per ton, as alleged

in the answer ; that the warehouse receipt for the storage

of the barley at Moss Landing contained a charge of 25

cents per ton, which Moore, Ferguson & Co. agreed to

pay; that there was also an additional charge of $1.00

per ton, being the amount of the advance freight paid by

the Pacific Coast Steamship Company to the Pajaro Val-

ley Railroad Company for the transportation of the barley
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by rail from a place called Blanco, in the interior of the

State, to Moss Landing, on the coast, for shipment by

vessel. Whether Moore, Ferguson & Co. agreed to pay

this last charge the evidence is conflicting, but in the

view T take of the evidence it is not necessary to deter-

mine this question.

G. H. Cooper, an employe of the Pacific Coast Steam-

ship Co., who represented the company in the nego-

tiations for the transportation of the barley, was called by

the libelant, and testified that he informed the respond-

ents that their rate from Moss Landing to San Diego was

$3.10 per ton, and that there would probably be charges

on the grain from some point on the narrow gauge rail-

road to Moss Landing. H. M. Goodall, also called for

libelant, corroborates this statement. If such con-

versation relative to these back charges were had, it

does not appear that the rate or amount thereof was fixed

upon, or even referred to, until after the shipment on

board of the steamer. It is denied by the witnesses for

the respondents that anything was said about back charges

for railroad transportation until after the grain had been

actually shipped and was in the warehouse of the company

at Moss Landing, or that the respondents agreed to do any-

thing more than pay a difference of 85 cents per ton, the

Howard Commercial Company paying |2.50 per ton,

making a total charge, or rate, of $3.35 per ton, instead

of $4.35, as is claimed by the libelant, which, of course,

includes the $1 per ton railroad charges.

Conceding, for the purposes of the case, that the fact

is, as testified to by witnesses for libelant, viz.: that the

respondents had agreed to pay for the railroad transpor-
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tation, yet this part of the transportation was clearl\- not

maritime, and the eonti'act, with respect thereto, not

within the Admiralty jurisdiction. A contract, claim or

service, to be cognizable in the Admiralty, must be mari-

time, in such a sense that it concerns rights and duties

appertaining to commerce or navigation, llie Belfast,

7 Wall., 624, 637. The service rendered must be maritime

in its nature. 77ie Hendrick Hudson, 3 Ben. ,41 9, Fed. Cas.,

No. 6, 335; ^4 Raft of Cypress Logs, 1 Flip., 543, Fed.

Cas., No. 11,527; Gurney v. Crockett, Abb. Adm., 490,

Fed. Cas., No. 5874; The John T. Moore, 3 Woods, 68,

Fed. Cas., No. 7,430; The Murphy Tugs, 28 Fed., 429;

The Pulaski, 33 Fed., 383.

As a matter of law, the Pacific Coast Steamsliip Com-

pany only became responsible as a carrier when the sacks

of barley were delivered to it for shipment on board its

steamer. As was said in 71ie Richard Winslov:, 67 Fed.,

259: " It is the general rule of law respecting carriers of

goods, that their liability as carriers terminates with the

service of transportation, after a reasonable time and op-

portunity for the consignee to accept and remove them,

and that for any storage thereafter, or any storage pre-

vious to and while awaiting orders of the shipper for

forwarding, the liability is that of a warehouseman only.

Pars. Cont. c. 11, Sec. 9; 2 Am. & Eng. Enc. Law, 878,

and note; Peoria & P. U. Ry. Co. v. United States Roll-

ing Stock Co. (111. Sup.), 27 N. E., 59. This rule applies

to carriage by water. Carv. Carr. by Sea, Sec. 472. As

defined in Kohn v. Packard, 3 La., 224, the contract of

affreightment by water is one ' to carry from port to port,

and the owners of a vessel fulfill the duties imposed on
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them by delivering the merchandise at the usual places

of discharge.'
"

Whatever jurisdiction the Court may have had over the

contract alleged in the libel, that jurisdiction does not

extend to the controversy concerning the payment of the

railroad charge of $1.00 per ton from Blanco to Moss

Landing. The Court is, therefore, not called upon to

determine whether there was any agreement upon that

subject or not. The arrangements made by the Pacific

Coast Steamship Company with the railroad, whereby the

railroad charges were to be included in the whole freight

charge as a lump sum, must, obviously, be treated as im-

material. No arrangement of transportation charges or

statement of account can give this Court jurisdiction over

a controversy that it does not have by law. Nor does the

law relating to the application of payments transfer the

controversy to the maritime feature of this contract. The

evidence shows that it was the intention of Moore, Fer-

guson & Co. to apply the payment of *2.50 per ton made

by the Howard Commercial Company, to the charge for

water transportation from Moss Landing to San Diego,

and the additional tender is specifically made to cover the

balance of that charge and the amount due for storage at

Moss Landing. How then can it be said that the balance

claimed to be due is upon a maritime contract?

The libelant, having failed to prove that there was an

agreement to pay more than §3.10 per ton for the trans-

portation- of the barley from Moss Landing to San Diego,

the decree must be for the libelant for the sum tendered

in Court.

I do not decide whether Moore, Ferguson & Co. as-
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sumed the railroad charges due on the barley for trans-

portation from Blanco to Moss Landing, in order to se-

cure the delivery of the grain at the usual rate at San

Diego, as claimed by libelants, as T deem the question of

land transportation not within my jurisdiction to deter-

mine.

[Endorsed]: Filed January 11, 1896. Southard

Hoffman. By J. S. Manley, Deputy Clerk.

At a stated term of the District Court of the United

States of America, for the Northern District of Califor-

nia, held at the courtroom, in the City of San Francisco,

on Saturday the 11th day of January, in the year of our

Lord one thousand eight hundred and ninety-six.

Present: The Honorable Wm. W. Morrow, Judge.

The Pacific Coast Steamship
"i

'^°''''-^^'''
I No. 11,167.

VS.
j

'

Moore, Ferguson & Co. J

Order for Decree on Second Hearing

This cause having been submitted to the Court for

consideration and decision after a hearing hereof, now

after due consideration had therfion, the Court renders

its written opinion and by the Court ordered that the

libelant recover the amount of tender and ordered that a

decree in favor of libelant for the sum of $115,39 be

duly drawn and entered, and further ordered that re-

spondents recover its costs.

At a stated term of the District Court of the United

States of America, for the Northern District of Califor-
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nia, held at the courtroom, in the City of San Francisco,

on Friday the 17th day of January, in the year of our

Lord one thousand eight hundred and ninety-six.

Present: Tlie Honorable Wm. W. Morrow, Judge.

Pacific Coast Steamship Com-

pany,
vs.

E. Ferguson et al.

No. 11,167.

Order for Decree

On motion of Mr. Treadwell, proctor for respondents,

a decree in favor of Hbelant for .^115.39, with costs in

favor of respondents, was this day duly signed and

entered.

At a stated term of the District Court of the United

States of America for the Northern District of Califor-

nia,held at the courtroom in the Appraiser's building, in

the city of San Francisco, on the 17th day of January,

in the year of our Lord one thousand eight hundred and

ninety-six.

Present: Hon. W. W. Morrow, District Judge.

Pacific Coast Steamship Com-

pany (a Corporation),

Libelant,

vs.

Eben W. Ferguson, Elida F.

HoBSON and John Cook, Co-

partners, and doing business un-

der the firm name and style of

Moore, Ferguson & Co.,

Respondents.

y

No. 11,167.

In Admiralty.
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Decree

This cause having been heard on the pleadings and

proofs, and having been argued by the advocate's for the

respective parties, and due consideration being had in the

premises, it is now ordered, adjudged and decreed by the

Court that the libelant do have and recover the sum of

one hundred and fifteen dollars and thirty-nine cents

(S115.39), being the sum tendered by the respondents and

deposited in the registry of this Court, and that the

libelant do pay to the respondents their costs to be

taxed.

WM. W. MORROW, Judge.

[Endorsed]: Filed January 17th, 1896. Southard

Hoffman, Clerk. By J. S. Manley, Deputy Clerk.

In the District Court of the United States for the Northern

District of California.

Pacific Coast Steamship Com-

pany,

Libelant,

yg (
No. 11,167.

Ebex W. Ferguspn, Elida f.
' ('

^^' ^^^"^^^'^y.

HoBsoN, and Johx Cook, Co-

partners, etc.,

Respondents.

Respondent's Bill of Costs

Clerk's fees paid by respondents $14 30

Marshal's fees paid by respondents 2 00

Commissioner's fees paid by respondents 3 50

Docket fee _ 20 00

. $39 80
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United States of America, )

Northern District of California, )

" '

'

W. B. Treachi-eU, being duly sworn, deposes and says

that he is one of the proctors for the respondents in the

above entitled cause, and that the services charged in the

foregoing bill of costs have been actually and necessarily

performed as therein stated, and the payments therein

charged have been actually and necessarily made.

W. B. TREADWELL.

Subscribed and sworn to before rae this 17th day of

January, 1896.

Southard Hoffman,

Commn'r U. S. Cirt. Ct. X. D. Cal.

Proctor's costs taxed at ."^89.80.

Southard Hoffman, Clerk.

To Mr. Geo. W. Towle, Jr., proctor for the libelant

above-named

:

You will please take notice that on Monday, the 20th

day of January, 1896, at the hour of ten o'clock a. m.,

at the office of the Clerk of said Court, the respondents

will apply to the Clerk of said Court to tax their costs in

the above-entitled cause.

MASTICK, BELCHER & MASTICK,
Proctors for Respondents.

Receipt of a copy of the within is hereby admitted

this 17th day of January, 1896.

GEO. W. TOWLE,
Attorney for Libelant.

[Endorsed]: Filed January 17th, 1896. Southard

Hoffman, Clerk. By J. S. Manley, Deputy Clerk.
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District Court of the United States, Northern District of

California.

Pacific Coast S. S. Co.,

vs.

E. W. Ferguson, et al.

Balance Clerk's and Commissioner's Costs.

1895.

Aug. 19—Filing libs. not. setting cause $ .20

28—Order hearing continued 30

29—Hearing .30, swearing 3 wit. lib. .60 . . . .90

Filing lib. Exhibit " Xo. 1 " 20

Swearing one wit. for resp . .20

30—Further hearing .30, swearing 2 wits.

for resp 70

Filing resp. Exhibits " A, B cfe C" 60

Sept. 10—Further hearing .^0, Filg. testy. .20 50

Nov. 5—Filing opinion 20 Order Judgt., ent. and

decree, etc., .30. . ., 50

7—Filing petition for rehearing 20

12—Order hearing on pet 30

1896.

Jan. 11—Filing opinion .20, Order lib. recover

tender, etc., .30 50

17—Order decree siscned and entered 30

Filing decree .20, entering decree i fo .30 .50

Filing resp. bill of costs . . . . : 20

Filing: clerk's bill of costs 20

Filg. Commissioner's bill of costs 20

Making and filing judgment record .... 2.30

Dockets and Indices 4.00

Stipulation 20

113.00
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Commissioner's Costs.

189(3.

Jan. 17—Oath to respdts. bill of costs .50

113.50

Clerk's and Commissioner's costs taxed at $13.50.

Southard Hoffman, Clerk.

[Endorsed:] Filed Jany. 17th, 1896. Southard

Hoffman, Clerk.

No. 11,167.

In Admiralty.

In the Districi Court of the United States, in and for the

Northern District of California.

Pacific Coast Steamship Com-

pany (a Corporation),

Libelant,

vs.

Eben W. Ferguson, Elida F.

HoBSON and John Cook, Co-

partners, and doing business un-

der the firm name and style of

Moore, Ferguson & Co.,

Respondents.

Petition of Appeal

To the Honorable Circuit Court of Appeals for the

Ninth Circuit:

The appeal of the Pacific Coast Steamship Company,

a corporation, libelant, above-named, respectfully shows:

That on the 23rd day of May, 1895, the libelant above-

named, filed herein its verified libel against respondents,

in a cause of contract civil and maritime, in which it
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prayed damages in the sum of $251.15 together with in-

terest and costs, upon an alleged breach of a contract for

the maritime transportation and delivery of 2448 sacks

of barley from Moss Landing, California, co San Diego,

California.

That thereupon, and upon said 23rd day of May, 1895,

monition was issued requiring respondents to appear and

make answer to said libel.

That thereafter and on the day of June, 1895,

respondents appeared and filed in said Court their verified

answer to said libel, in and by which said answer re-

spondents denied that they had ever agreed to pay to

libelant the sum of 14.35 per ton as alleged in the said

libel, and therein asserted an alleged agreement had

with libelant diflEerent from, and inconsistent with, that

alleged by libelant in the premises, and further alleged a

tender of the sum of 1115.39, made by respondent to

libelant, in satisfaction of its said demand, on the 16th

day of November, 1894, and that the said sum was

brought into Court and deposited in the registry thereof

for libelant, in ' full satisfaction of its demand in the

premises.

That thereafter, and on or about the 29th day of Au-

gust, 1895, the trial of said cause upon the pleadings so

made was commenced and the same continued from day

to day until September 10, 1895, when the said cause

was argued and finally submitted to said Court for its de-

cision; that thereafter, and on November 7, 1895, said

Court filed its opinion and decision, holding that it had

not jurisdiction of the subject matter of said action and

ordering that said libel be dismissed.
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That thereafter aud on the 9th day of November, 1895,

libelant filed in said cause its petition for a rehearincr

thereof, and the same coming regularly on for hearing

on the 12th day of November, 1895, was granted by said

Court, and the said cause was thereupon, on last men-

tioned day, reargued and resubmitted to said Court for

decision.

That thereafter and on the 11th day of January, 1896,

said Court filed another opinion and decision in said

cause, holding that the Court had not jurisdiction to de-

termine the question at issue—presented by the libel and

denial by the answer thereto—and directing judgment in

favor of libelant for the sum of $115.39—the said amount

alleged as tendered and deposited in the registry of the

Qourt—and that respondents recover their costs.

That thereafter, and on the 17th day of January, 18^M5,

the decree herein was signed and filed, on motion of

respondents, and entered in favor of libelant for SI 15.39

and in favor of respondents for their costs, taxed at $39.80.

That said decree is the final decree of said District

Court in the premises.

That thereafter, on the day of January, 1896,

this appellant filed in said cause and served upon the

proctor for respondents appellant's notice of appeal and

assio-oment of errors, aud obtained an order from said

court aud the Hon. W. W. Morrow, the Judge who tried

and decided said action, permitting appellant to make

this appeal.

That this appellant is advised and insists that said deci-

sion is erroneous, inasmuch as libelant was entitled to a

decree for the sum demanded in its said libel, and for
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interest and costs ; that the special contract alleged in

said libel was proven; that the same was single and en-

tire, and related wholly to the terms upon which the grain

mentioned in said libel should be, and was, transported

by water from Moss Landing to San Diego, and there

delivered upon payment by the consignee of a part only

of the sum agreed to be paid for such services, as pro-

vided by said special contract ; that the said contract was

wholly maritime and within the admiralty jurisdiction of

said District Court; that said Court refused to decide the

matter in issue in this action, to wit: the existence or non-

existence of the contract alleged in said libel, all to the

prejudice of appellant.

And this appellant, for these and other reasons, set

forth in its assignment of errors on file herein, appeals

from the whole of said decree, and prays that this Court

proceed and hear and examine the cause, and that the

decree of said District Court may be vacated and an

order be made directing said District Court to enter a

proper decree in accordance with the final decision of this

Court; and upon the hearing of said appeal, appellant

will ask to make such amendments to its pleadings, and

introduce such further evidence, as may appear neces-

sary and just.

Dated San Francisco, January ,
1896.

GEO. W. TOWLE, Jr.,

Proctor for Libelant.

Service of the within Petition of Appeal and receipt

of a copy admitted this 23rd day of January, 1896.

MASTICK, BELCHER & MASTICK,
Proctors for Respondents.
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[Endorsed]: Filed Jany. 23rd, 1896. .Southard Hoff-

man, Clerk. By J. S. Manley, Deputy Clerk.

United States of Amekica.

In the District Court of the United States for the Northern

District of California.

Pacific Coast Steamship Com-

pany,

Libelant,
>No. 11,167

vs.

Eben W. Ferguson, ft al.,

Respondents.

Order Allowing Appeal

On petition of George W. Towle, Jr., Esq., proctor for

Pacific Coast Steamship Company, libelant in the above-

entitled cause, it is ordered that an appeal to the United

States Circuit Court of Appeals for the Ninth Circuit,

from the final decree entered in the above-entitled action,

on the 17th day of January, 1896, in said District Court

be, and the same is hereby allowed.

Dated, San Francisco, January 23d-, 1896.

WM. W. MOKEOW,
Judge.

[Endorsed] : Filed Jany. 23d, 1896. Southard Hoff-

man, Clerk. By J. S. Manley, Deputy Clerk.
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No. 11,167.

In Admiralty.

In the District Court of the United States, in and for the

Northern District of California.

Pacific Coast Steamship Com-
'

PANY (a Corporation),

Libelant,

vs.

Eben W. Ferguson, Elida F.

HoBsoN, and John Cook, co-

i^artners, and doing business un-

der the firm name and style of

Moore, Ferguson & Co.,

Respondents.

Notice of Appeal

To Eben W. Ferguson, Elida F. Hobson, and John

Cook, copartners, and doing business under the firm

name and style of Moore, Ferguson & Co., and to

Messrs. Mastick, Belcher & Mastick, proctors for

respondents.

Gentlemen: You, and each of you, will please take

notice that libelant intends to, and hereby does appeal

from the decree in the above-entitled cause to the Circuit

Court of Appeals of the United States of America, for

the Ninth Circuit.

Dated San Francisco, January 23d, 1896.

GEO. W. TOWLE, Jr.,

Proctor for Libelant.

Service of the within Notice of Appeal and receipt of

a copy admitted this 23d day of January, 1896.

MASTICK, ESLCHER & MASTICK,
Proctors for Respondents.
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[Endorsed]: Filed January 23d, 1896. Southard

Hoffman, Clerk. By J. S. Manley, Deputy Clerk.

In the District Court of the United States in and for the

Northern District of California.

Pacific Coast Steamship Com-

pany (a Corporation),

Libelant,

No. 11,167.

In Admiralty.

vs.

Eben W. Ferguson, Elida F.

HoBSON and John Cook, copart-

ners, and doing business under

the firm name and style of Moore,

Ferguson & Co.,

Respondents.

Assignment of Errors

Now comes the Pacific Coast Steamship Company, a

corporation, libelant herein, and assigns errors in the de-

cision and decree herein as folloAVS, to wit:

I.

The Court erred in its refusal to find, to pass upon or

to determine the single issue made by the pleadings in

this case; that is, the issue whether there was a special

contract between libelant and respondent, by which con-

tract it was, as alleged by libelant, agreed that as a consid-

eration lor the transportation and delivery of the grain

referred to in the libel libelant should be paid the sura of

14.35 per ton of 2,000 pounds, such sum to be paid to

libelant as follows: |2.50 per ton by the consignee upon
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the delivery of the grain to him at San Diego, the bal-

ance of said sara of $4.85—to wit, |1.85 per ton—to be

paid by the consignors (respondents) at San Francisco

upon demand thereof made subsequent to such delivery

at said San Diego.

II.

The Court erred in this, that it failed to find that re-

spondents promised and agreed with libelant, that there

should be paid to libelant the sum of |4.85 per ton of

2,000 pounds, for each and every ton of the barley trans-

ported for respondents from Moss Landing to San Diego

and there delivered to the consignee of the same; such

sum of 14.35 per ton to be paid as follows, that is $2.50

per ton by the consignee upon delivery of the barley at

San Diego, and |1.85 per ton by the consignors—re-

spondents—at San Francisco, upon demand therefor

made subsequent to such delivery at said San Diego.

III.

The Court erred in awarding judgment for libelant in

the sum of |1 15.39 only, whereas the libelant is, and

was, entitled to judgment for the sum of $251.15, with

interest and costs.

IV.

The Court erred in awarding judgment in favor of re-

spondents for their costs.

V.

The Court erred in holding that the claim of libelant

that respondents agreed to pay to libelant the charges for

railroad transportation, on the barley, from Blanco to

Moss Landing, in order to procure the transportation of

the barley to and its delivery at San Diego, upon the pay-

ment there of $2.50 per ton only, was without the juris-

diction of the Court to determine.
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VI.

The Court erred in holding that the evidence shows

that it was the intention of Moore, Ferguson & Co., to

apply the $2.50 per ton, paid by the Howard Commercial

Company, to the charge for water transportation from

Moss Landing to San Diego, as such charge is limited by

the Court, that is: to the discharge of |3.10 of the whole

charge of |4.35 per ton, for service.

January 23, 1896.

GEO. W. TOWLE, Jr.,

Proctor for Libelant.

Service of the within assignment and receipt of a copy

admitted this 23rd day of January, 1896.

MASTICK, BELCHER & MASTICK,

Proctors for Respondents.

[Endorsed]: Filed January 23rd, 1896. Southard

Hoffman, Clerk. By J. S. Manley, Deputy Clerk.

In the District Court of the United States, in and for the

Northern District of California.

Pacific Coast Steamship Com-

pany (a Corporation),

Libelant,

vs.

Eben W. Ferguson, Elida F.

HoBsoN and John Cook, co-

partners, and doing business

under the firm name and style

of Moore,JFerguson & Co.,

Respondents.
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Stipulation Fixing Bond on Appeal

Stipulated and consented that the bond of libelant on

appeal to the United States Circuit Court of Appeals in

the above-entitled cause may be fixed at the sum of $300,

and that the same when filed shall be effective as a bond

for costs on such appeal, and as a supersedeas bond as

well.

MASTICK, BELCHER & MASTICK,
Proctors for Respondents.

[Endorsed:] Filed January 23, 1896. Southard Hoff-

man, Clerk. By J, S. Manley, Deputy Clerk.

At a stated term of the District Court of the United

States of America, for the Northern District of Cali-

fornia, held at the courtroom, in the city of San Fran-

cisco, on Tuesday the 23d day of January, in the year of

our Lord one thousand eight hundred and ninety-six.

Present: The Honorable Wm. W. Mokrow, Judge.

Pacific Coast Steamship Co., a

Corporation,

No. 11,167.
vs.

Eben W. Ferguson, et al.

Order of Court Fixing Amount of Bond on

Appeal

In this cause, on motion of proctor for libelant, and

pursuant to stipulation of proctors for respondents, on

file here, it is ordered that the bond of libelant, on appeal,

herein be, and the same hereby is fixed at the sum of

$300.

WM. W. MORROW, Judge.
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[Endorsed] : Filed Jany. 23d, 1896. Southard Hoff-

man, Clerk. By J. S. Manley, Deputy Clerk.

United States of America.

District Court of the United States of America, Northern

District of California.

Pacific Coast Steamship Company

Libelant,

vs.

Eben W. Ferguson et al.,

Respondents.

Bond on Appeal

Know All Men by these Presents:

That Pacific Coast Steamship Co., a corporation as

principal, and Edwin Goodall and C. M. Goodall as sure-

ties, are hereby held and firmly bound to the aforesaid

respondents, their administrators, executors and assigns,

in the sum of three hundred ($300) dollars, United

States gold coin, to be paid to the aforesaid respondents,

their administrators, executors or assigns, to which pay-

ment, well and truly to be made, we bind ourselves, our

heirs, executors, administrators, and assigns, jointly and

severally, firmly by these presents.

Dated this 24th day of January, 1896.

Whereas, the above-named libelant had appealed to

the Circuit Court of Appeals of the United States, Ninth

Circuit, to reverse the decree in the above suit by the

District Court of the United States for the Northern Dis-

trict of California.
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Now, therefore, the conditions of this obliojation are such

that if the above-named appellant shall prosecute his

appeal to effect, and answer all damages and costs, if he

fails to make his appeal good, then this obligation shall

be void; otherwise, the same shall be and remain in full

force and effect.

PACIFIC COAST STEAMSHIP CO.,

By GOODALL, PERKI^'S & Co.,

General Agents,

EDWIN GOODALL,
C. M. GOODALL.

United States of America, )
. 1 . ^ ss

Northern District of California, )

Edwin Goodall and C. M. Goodall, parties to the

foregoing bond, being duly sworn, each deposes and says:

That he is worth the sum of three hundred dollars, over

and above his debts and liabilities.

EDWIN GOODALL,
C. M. GOODALL.

Subscribed and sworn to before me, this 24th day

of January, 1896.

[seal.] James L. King,

Notary Public, in and for the City and County of San

Francisco, State of California.

We are satisfied with the within bond and the sureties

thereon.

MASTICK, BELCHER & MASTICK,
Proctors for Respdts.

Appeoved: WM. M. MORROW,
Judge.

[Endorsed] : Filed Jany. 24th, 1896. Southard Hoff-

man, Clerk.
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In the District Court of the United Statei> for the North-

ern Didrict of California.

Pacific Coast Steamship Co.,

Libelant,/

vs.

Eben W. Ferguson et al.,

Respondents;

Stipulation that Original Exhibits May be Used

on Appeal and Order Thereon

Stipulated and consented that an order may be en-

tered herein dispensing with the printing of the exhibits

introduced herein in evidence by either party, and pro-

vising that originals of said exhibits may be used upon

the appeal in the Circuit Court of Appeals of the United

States of America for the Ninth Circuit.

Dated San Francisco, January 29, 1896.

GEO. W. TOWLE, Jr.,

Proctor for Libelant.

MASTICK, BELCHER & MASTTCK,

Proctors for Respondents.

Pursuant to the above stipulation it is hereby ordered

'

that the exhibits referred to therein need not be printed

as part of the record on appeal herein, and that the same

shall be certified by the Clerk of this Court to the Clerk

of the Appellate Court, and may be used upon the hearing

of the appeal in the said Appellate Court.

Dated San Francisco, January 29, 1896.

WM. W. MORROW,
Judge.

[Endorsed]: Filed Jan'y 29th, 1896. Southard

Hoffman, Clerk. By J. S. Manley, Deputy Clerk.
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District Court of the United States, Northern District of

California.

Pacific Coast S. S. Co.,

vs. !> No. 11,167.

E. W. Ferguson et al. j

Clerk's Costs on Appeal

1896.

Jan. 23. .Filing; Petition .on Apj3eal $0 20

23. . Filing Order Allowing Appeal 20

23. . Filing Notice of Appeal 20

23. . Filing Assignment of Errors 20

23. .Filing Stipulation Fixing Bond on Ap- 20

peal 20

23. .Filing Order Fixing Bond on Appeal. 20

23. .Filing Bequest to Prepare Transcript. . 20

24. . Filing Citation on Appeal 20

24. . Filing Bond on Appeal 20

24. . Filing Approval of Bond 20

29. .Filing Stipulation that Original Exhibits

May Be Used on Appeal 20

To making Transcript on Appeal, 350

folios at 20 cents per folio 70 00

Seal and certificate 70

$72 90.

Clerk's costs on appeal taxed at $72.90.

Southard Hoffman, Clerk.

[Endorsed:] Filed January 29, 1896. Southard Hoff-

man, Clerk.
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Certificate to Transcript

United States of America, | ^^
Northern District of California,

)

I, Southard Hoffman, Clerk of the District Court of

the United States of America for the Northern District

of California, do hereby certify that the foregoing and

hereunto annexed one hundred and forty-five pages,

number from (1) to (145) inclusive, contain a full, true

and correct transcript of the record in said District Court

in the cause entitled " Pacific Coast Steamship Company,

a corporation, libelant, vs. Eben W. Ferguson, Elida F.

Hobson and John Cook, copartners, and doing business

under the firm name and style of Moore, Ferguson & Co.,

respondents." numbered 11,167, made up pursuant to

rule 52 of the rules of the Supreme Court of the United

States of America.

Witness my hand and seal of said District Court, at

San Francisco, this 29th day of January, A. D. 1896.

[seal.] southard HOFFMAN, Clerk.

[Endorsed]: No. 281. United States Circuit Court

of Appeals for the Ninth Circuit. The Pacific Coast

Steamship Company, Appellant, vs. Eben W. Ferguson,

et al., Appellees. Transcript of Record. Appeal

from the District Court of the United States for the

Northern District of California.

Filed January 30, 1896.

F. D. MONCKTON,
Clerk.
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IN THE

^'^.D STATES
""""•

FOR THE NINTH CIRCUIT.

PACIFIC COAST STEAMSHIP \

COMPANY, a corporation,
Appellant,

vs.

EBEN W. FERGUSON, ELIDA F.

HOBSON,and JOHN COOK, co-

partners, and doing business

under the firm-name and style

of Moore, Ferguson & Co.,

Appellees. /

BRIEF FOR APPELLANT.

GEORGE W. TOWLE, Jr.,

Proctor for Appellant.











Section 1479, Civil Qoc/e, (referred to on page 36):

" Where a debtor, under several obligations to another,

'' does an act, by way of performance, in whole or in

"' part, which is equally applicable to two or more of

" such obligations, such performance must be applied

" as follows:
•' 1. If, at the time of performance, the intention

" or desire of the debtor that such performance should

" be applied to the extinction of any particular obliga-

" be manifested to the creditor, it must be so applied;

" 2. If no such application be then made, the

" creditor, within a reasonable time after sucli per-

" formance, may apply it toward the extinction of any
" obligation, performance of which was due to him
" from the debtor at the time of such performance;

" except that if similar obligations were due to him,
" both individually and as a trustee, he must, unless

" otherwise directed by the debtor, apply the perform-

" ance to the extinction of all such obligations in

" equal proportion; and an application once made V>y

" the creditor cannot be rescinded witliout the consent
'' of (the) debtor;

" 3. If neither party makes such application with-

'* in the time prescribed herein, the performance must
" be applied to extinction of obligations in the foUow-

" ing order; and, if there be more than one obligation

" of a particular class, to the extinction of all in that

" class, ratably:
''

(1) Of interest due at the time of the perform-

" ance;

" (2) Of principal due at that time;

" (3) Of the obligation earliest in date of maturity;

" (4) Of an obligation not secured by a lien or col-

" lateral undertaking;
" (5) Of an obligation secured by a lien or col-

" lateral undertaking."



IN THE

UNITED MIS CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT,

PACIFIC COAST STEAMSHIP

COMPANY, a Corporation,

Appellant,

vs.

KP.KX W. FERGUSON. KLTDA No. 2S

F. HO]^.S( )X, AM. JOHN COOK.

CO-l'AHTNEKS. AM) 1)()IN(; I'.rSTXESS

I'XDER THK I'lKM XAMK AND STYLK

ov MOORE, FEROUS( )N & CO.;

A])p«41ees.

Stateme n t

In October, 1894. lilu'lant, tho Pacific Coast Stoani-

sliij) Co., was engaged in business as a marine car-

riei" of persons and property between jM.rts in tin-

State. It also, in connection with that l.iisiness, con-

trolled a warehouse at Moss Landing.

At that time respondents, Moore, Ferguson c^- Co.,

were engaged in the giain lousiness, in San Francisco,



niid had received an order for a lot of l.arley from

tlu" Howard Cominereial Co., at San Diego. In look-

ii,c. al)Out for barley with which to fill thatorder, res-

{xnuleiits ascertained that Waterman t^- Co., of this

cilv, had 244(S sacks of harley, in the warehouse of

lihelant at Moss I.anding, which was f(»r sale. Moon-.

Ferguson c^' Co., then (.pened negotiations with (ioodall.

Perkins c^' Co., the general agents of libelant in this

eitv, t«» ascertain the terms upon which they could

procuP' libelant to transijort that lot of barley from

Moss Landing to San Diego, and there deliver it to

the Howard Connnercial Companv.

In response to inquiries, respondents were informed

that the regular freiglit ebarge from Moss Landing

to San Diego—that is. from the wliarf at Moss Land-

ing to San Diego—was $3.10 per ton of 2000 pounds.

l)ut that no grain originated at the wharf, and that

tliere were probably back charges u[)on tlie grain, the

exact amount of which was not then known at the San

Francisco oHice, but which were designated as ware-

house and railroad charges. Kespondents then stated

that the Howard Commercial Co. had a special rate,

from libelant, of $2.50 per t(m on their grain shii>-

ments from San Francisco to San Diego, and desired

to know if the same rate could not be obtained from

Moss Landing to San Diego. The reply, by libelant,

was in the negative. Thereupon respondents inquired

of libelant if an arrangement could not be made by

which that lot of barley could be transported, by a ves-

sel of libelant, from Moss Landing to San Diego, and

there delivered to the Howard Commercial Co., libel-



ant receiving from Howard Commercial Co. $2.50 per

ton. on delivery, and respondents to pay the balance

<lne, on demand, in this city. To this it was replied

that such arrangement could he made, i)rovided it was

understood that, as a condition thereto the sum to he

paid, for sucli transportation and delivery, sliould l)e

the sum of $3.10 per ton plus all transportation and

warehouse charges existing upon the barley. This be-

ing, as alleged by libelant, agreed to, the barley was

laden at Moss Landing, delivered in good ordei- at San

Diego, $2.50 per ton collected from the Howard Com-

mercial Co.. there, and demand thereafter made on

respondents for the l)alance of the sum agreed to be

paid—to wit: the sum of $1.85 per ton—amounting to

the total sum of $251.15. lj)on this demand being so

made, respondents denied that the sum of $1.00 per

ton for railroad transportation charges upon the barley,

from ?)lanco to the warehouse at Moss Landing, had

been included in the sum which was to be paid as a

consideration for the transportation and delivery, as

above stated, but admitted that the sum of 25 cents

per ton storage charges ui)on the l)arley at Moss Land-

ing had been so included. Upon receipt of the $2.50

per ton from the Howard Commercial Co. at San Diego,

$1.00 per ton of the same was applied by libelant in

discliarge of the back charges upon the l.)arley above

referred to (page 21; and })age 26, and page 30 of

transcrii)t): the whole was credited to Moore, Ferguson

tt (\)., on account, and this suit brought to recover the

balance due upon the special contract alleged.

Taragraph III. of tlie libel (page 3 of transcript),



s as follows: '' Tliat at and dui-ing all tlic times

' licrcin I'cferrcd to, libelant was the owner (»f. and

' was in control of, that certain steam vess(d nanuMl

' ' l)onita/ and that heretofoi'e. to wit: on tiic "id day

' of Xovemher, 1894^ said ^Moore, Fei'gnson c^- Co.

'shipped on hoard said steamer ' Bonita,' at ^Vfoss

• Landing, to he from said landing trans])oit('d and

' delivered to ihe Howard Commercial Co. at the port

of San Diego, all in the State of Califoi'nia. cci-tain

' merchandise, to wit: 2448 sacks of harlev, marked

" '90,' and weighing 271,510 j)onnds: and said !\roor<-.

" Ferguson «.\: Co. then and there agreed, in con-

• sideratioFi that the same was s(> shipped and should

' he so transported and delivered, to |>ay to lihidant

' the sum of $4.i).") per ton of 2()0() pounds for mich

' and every such ton of the same so sidppiMl an<l

• so transported and <lelivered. That at tlie time

' aforesaid, to wit: the time said Mooi-e. I'erguson

' (.^' Co. so ship})ed such barle_y, it was agreed hy and

'between said Moore, Ferguson ct Co. and lilielant.

' at the sjx'cial instance and I'erjuest of said Moorf.

' Fi^'guson c^' Co., that such barley should be delivered

' to the Howard Commercial Co. at San Diego, u})on

"the payment by said Howard Commei'cial Co. to

' libelant, upon such delivery, of the sum of $2.o() per

ton of 2000 pounds for each and every such ton that

• should be so delivered, which sum of $2.50 per ton

• so to be paid should be credited as a })ayment, on

' account, toward the })ayment of said sum of $4.35

' per ton agreed to l)e paid by said ^foore. Ferguson c^'

('()., as above stated, the l)alan('(^ of such sum (.)f



$4.35 per tun, to wit: the sum of $2.ir) per ton of

2000 pounds, said Moore, Ferguson cfc Co. promised

and agreed, such delivery of said harley being first

made, to pay on demand to libelant."

The denials of the answer to tins [)aragraph of the

libel reads as follows:

•'These respondents deny that, at tlie time and

' })lace mentioned in the third article of said libel.

or at any time oi- place, or ever, or at all, these re-

spondents, or any of them agreed, either in con-

" siileration that the said uierchandise should he so

shipped, transported and delivered, or otherwise,

' or at all. to pay to libelant the sum of S4.o-"> per ton

of 20U0 pounds for eacli or any such ton of the same

• to be shij)ped, or transported, or delivered, or any

sum exceeding $3.35 per ton of 2000 pounds.'" <Tr..

p. 12.)

Admissions, and affirmative allegations, relating

to the facts alleged in Paragraph III. of the libel also

a])pear in the answer: but such we deem innnaterial

to our present }»urpose.

Paragraph IV . of the libel (page 4), reads as follows:

• That thereupon, and thereafter, said barley, and all

• thereof, was transported on said steamer, and on.

• to wit: the bth day of March. 1894. was delivered in

good order and condition to said Howard < 'om-

mercial Co., at said San Diego, in fall compUanvc

• irith the agreement above stated, and tlure was jiaid

'• to libelant ui)on such delivery by said Howard * 'om-

• mercial l 'o., and the same was accepted by libelant

pursuant to the agreement irlth said Moore. Ferguson d:



" Co. the s'um of, to wit: $339.38, being the sum of

*' $2.50 per ton for each and every ton of 2000 pounds;

" of such barley so shipped and so delivered."

The answer to this [taragraph (page 4), is in tlie

words following: "4. They admit the aller/ations am-
" tained in the fourth article of said libel/'

Paragraph Xll. of tiie lil)el alleges (page 5), " Tliat

" all and singular tlie premises are true and within

" the admiralty, and maritime jurisdiction of the

" United States, and of this Honorable Court."

There is no denial of these allegations. The answer

also alleged a tender, of the amount respondents con-

cede to be due libelant, l)efore suit brought, and a

payment of that sum into the registry of the Court.

Upon this state of the pleadings the parties pro-

ceeded to trial, and counsel for the libelant then claimed

(pages 22-23), that the pleadings admitted all that was

claimed by libelant. This was contested by counsel for

respondents, and no direct ruling was made by the

Court.

Upon the trial there was a conflict of testimony

regarding the terms of the special conti'act alleged,

such conflict being limited to the conversations had

between the representatives of the respective parties re-

lating to railroad charges on the grain. (See page 20

of transcript.)

The matter having been duly submitted, the Court,

after deliberation, rendered its decision (pages 102-

105), dismissing the libel for want of jurisdiction, in

the Court, over the subject matter of the controvers}'.

Thereafter a petition for rehearing was filed (pages



100-110), and granted, and the case re-argoed and re-

submitted. Thereafter the Court rendered its decision

(pages 111-117), again refusing to pass upon, or de-

termine, whether, or not, the special contract, relating

to the transportation and delivery of the barle^^ was

as alleged by libelant, the closing paragraph of the de-

tnsion being as follo^vs (pages 116-17): " I do not de-

" cide whether Moore, Ferguson & Co. assumed the

" railroad charges due on the barle^^ for transportation

" from l^lanco to Moss Landing, into order secure the

delivery of the grain at the usual rate at San Diego,

" as claimed by libelants, as I deem the question of

land transj)ortation not within nw jurisdiction to de-
"' termine."

This last was the final decision in the case, upon

which the Court made and entered its decree, from

which this appeal has been taken.

Assignment of Errors.

Libelant specifies the following as errors committed
by the learned Judge of the District Court:

(a). The refusal to decide the onh' issue made by
the pleadings, to-wit: the terms of the maritime con-

tract, relating to the transportation of the barley from

Moss Landing to San Diego, alleged in the libel on file.

(b). The failure of the Court to find that there

was, and is, due to libelant, upon the cause of action

in its libel stated, the sum of $251.15 as in said

libel alleged.



(c). Tlie Court erred in awarding Jiuli:ment f*r

Ul>e]ant in the sum of $115.39 only.

(d). The Court erred in holding that tl-e sy)ecial

rontract alleged in said libeK or any )»arl ihere^jf, or

anv matter involved in the making of i^uch contract.

was, or 18, not within the jurisdiction of the District

Court of tlie Unite<l States for the Northern District

»f California, to determine in this action.

{f). The i'ouft erred in awarding judiinient fi^ir

respon»lent.- for their costs.

(/). Tiie Court erreil in holding that it was the in-

tention of Moore. Ferguson & Co., that the $2.50 per

ton paid by the Howard Commercial Co. at San Diego

iihould l>e ai»plied to the payment of a particular part

of the sum due to lil>elant in the premises, that i=.

toward the discharge of $3.10 of the sum of |4.3"'.

^er ton due to lil»elant from respondents.

Brief for Appellant.

I.

Cfion the first of the assignments of error, we sub-

mit that the learned Judge of the Di.«trict Court was ii

lutv l>ound to decide the issues made by th<- [.leading;

-

on file, if any issue was s<» made; and if the answt

raised no issue, then f> have awarded judgment infavf^

of libelant for the full sum demanded and for c^st-

Tliat the libel is all that can \te kx)ked to to ascertaii

whether or not the Court has jurisdiction in a give:

-a^>, and that for the puriK»«e of that «leterminatif.:

allegations must Ym taken as true.



9

In this case the libel alleges a single maritime c«">n-

tract, a contract relating exclusively to a maritime

-ervice. %*_> be performed for an alleged stipulated com-

l^nsation. There is in the lil>el no reference, not the

remotest possible, to any contract, or to any service

not in the strictest sense maritime in character: not

in the strictest sense of admiralty cf^uizance.

The answer d«ies not, by any lact alle<re<i. or in any

way. raise the question of the jurisdiction of tl>e Court

in the premises. On the contrary, it alle<je? a pay-

ment into the registry of the Court of a lesser sum

than that demanded by libelant, thereby, by implica-

tion, affirming that the Court had jurisdiction of the

^subject matter in controversy. Whence, then, comes

that which shall divest the jurisdiction of the Court

—

iebar it from deciding that libelant is entitled to the

elief demanded?

The claim asserted is maritime. The answer, at the

very most, only denies the justness of the asserted de-

!aaiKl in its entirety. It admits that a portion of the

amount for which judgment is demanded, which

adniitteii amount includes a charge fv>r storage, is due

• pon the OMttse of action allfi^. (Transcript, p. 13.^ Ii

t'le j»ayment of the storage charge (25 cents p»er ton. in

avidition to the regular freight charge. $3.10 per tonV

instituteil a single c<^nsideration for the contract and

-ervice, then, whv may not the $1.00 |>er ton, railniad

barges, have l>een also included in that consideration?

The single issue is: Sliall libelant have judgment for

the amount deuiandeil in the libel, or for the lesser

amount conce«leil as due bv the answer? The answer to
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fills question depends upon tlie terms of a parol con-

tract relating exclusively to the conditions upon wliicli

tlie performance of a maritime service could Ix-

secured.

The service was performed in all respects as stipu-

lated, and now the only (juestion of difference is what

was the consideration upon the faith of which that

service was i)erformed. i.libelant asserts that a pay-

ment of $4.35 per ton was the stipulated consideratii»n.

Respondents assert, on the contrary, that $3.35 per

ton only, was the consideration. This disputed (jues-

tion of fact it was the duty of the Court to determine

in one way or the other, and that duty the Court has

not performed. Instead, the learned Judge of the

District Court has held that that controversy is not

within his jurisdiction to determine. How has he

reached so strange a conclusion?

It appears that the grain, transportation of which

was desired, was in a warehouse situate at a distance

from the parties who were negotiating for its trans-

portation; that hoth negotiators were in ignorance of

its condition, as heing subject to "hack charges" for

transportation and storage, both or either. It was

probable that there were such charges; it was possible

that there were not. If there were such charges then

to the extent that they existed they entered into the

consideration of the parties to the contract. That

such charges should be paid was one element of the

consideration; that the regular freight charges, from

Moss Landing to San Diego, should also be paid was

another element of the consideration, and the two,



11

united and combined into one, constituted the single

•consideration to libelant for its special agreement to

carry and deliver.

If the exact extent of the back charges upon the

bai'ley had been known to the parties at the time tlie

contract was made, the memorandum of the contract

would have been substantialh' as follows: $4.35 per

ton, $2.50 per ton payable on delivery in San Diego,

the balance, $1.85 per ton on demand in this city.

Tiie extent of the back charges not being known, tlie

same result was reached b}' the agreement that $3.10

per ton and all back charges should be paid by respond-

ents as the consideration for the special contract and

.service.

But a single contract was made; that related solely

to the terms upon which the transportation and de-

livery of a single lot of barley could be secured.

There was a single act to be done, and a single con-

sideration for its performance. What constituted the

elements of that single consideration can be of no

consequence. It was, and was understood tu be, a

simple money payment. Two wa3's were open to the

parties by which to state the extent of that payment;

it could have been stated in dollars and cents, specific-

ally and definiteh', if known; or, being unknown, it

could be stated, as it was stated, by reference to cei'tain

fixed facts which should determine, with equal cer-

tainty, the extent of the payment. There being but

a single service and a single consideration for that

service, we submit that it is entirely immaterial what

ma}' have been considered, by the parties to the con-



12

tract, in fixing the amount of the considerntion that

mhould be paid.

ft sliould be borne in mind that the contract, in snit.

related n«)t to carriage in general— between Moss

Landing and San Diego—and a delivery upon tlie

full payment of charges, as is usual; but to tlie condi-

tions upon which a particular lot of grain, then in

the possession of libelant as warehouseman, would be

carried and delivered upon a partial payment of th<

charges thereon only. 'J'he grain was held by libelnnt

subject to a contract with the railroad company that

had delivered it to libelant; that its charges for trans-

portation—$1 per ton—should be paid that Company

in the event that the barley was shipped to any point

south of Moss Landing. (Tr., pages 32-34.) This

being so, it was perfectly natural that the amount of

that liability to the railroad, and storage charges,

should be added to the ordinary freight rate when

libelant was asked as to the terms upon which it

would take from its w^arehouse, and deliver that partic-

ular lot of barley in San Diego; and it would be just

ais iiatural that the one desiring to secure the w^ith-

drawal of the barley from the warehouse and its

deliver}^ at San Diego should agree to pay the ad-

ditional sum demanded, in order to secure such de-

livery. At all events a single act w^as stipulated for,

and there w^as but a single consideration for the

|)erformance of that act. Exactly what that consider-

ation, was is the question which it was the duty of the

learned Judge of the District Court to decide; and the
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failure to perform tlial duty is tlie basis of appellant's

first assignment of error.

In the opinion of the Court first rendered (page

102), several authorities are cited to support its hold-

ing, that because the conflict of testimony here is

whether respondents agreed to pay the back cliarges

on the grain or nc>t, that therefore the Court was

without jurisdiction to determine that question. We
think that an examination of those cases will show

that they lend little support to the Court's position in

the premises. As we read theni, the question here

under consideration was not involved in the deci-

sion of those cases.

The Belfast, 7 Wall., 024, }>resented tlie (juestion

whether a State could invest its Courts with admi-

I'alty jurisdiction.

The Hendrick Hudson, 3 Ben., 419, })resented the

(|Uestion whether a floating hotel could be the subject

of a salvage service.

Guerney vs. Crockett, Abbott, 490, presented the

question whether a watchman on a vessel could en-

force a lien for services, as watchman, in admiralty.

The John T. Moore, 3 Woorl., 0<S, was like the last

The Murphy Tags, 28 Fed., 429, presented the ques-

tion whether a suj)erintending engineer had a lien on

the vessels.

The Pulaski, 33 Fed., 383, pi-esented the question

whether storage, as such, could be I'ecovered in an

Admiralty Court. It was held that it could not. P>ut

in that case the suit was for storage eo nominee.
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The Richard Wiiisloic, (u Fed., 259, was, in priiu-i-

j)le, like the last. The suit was for damages to grain,

while held on storage.

We liave never contended that a suit for railroad

transportation, or for storage, as such, was cognizable

ill achuiralty, and it is not a little annoying that we

should have heen supposed to be so doing. But we

have contended, and we do contend, that many ele-

ments may enter into, be considered by parties in

making a contract, be merged in the consideration

for that contract; and that when such is the case

—

as we claim has been the case, in the suit at bar

—

then, for all the purposes of that contract, they have

lost their original character. An account stated, is a

familiar example.

11.

The Court should, upon the pleadings and the evi-

dence, have ren'dei-e(l judgment in favor of libelant

for the amount demanded, $-251.15 and interest and

costs.

First. The pleadings, subdivision III. (pages 3 and

4), set forth the contract, and allege that the consider-

ation to be paid was $4.35 per ton of 2000 pounds

—

$2.50 per ton by the Howard Commercial Co., oji

delivery of the barley, in San Diego, and the remain-

der, on: demand, by respondents in this city. Subdivi-

ion IV. (pages 4), alleges a delivery in full compli-

ance with the agreement alleged, and the receipt of

the $2.50 per ton at San Diego pursuant thereto.
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The allegations of subdivision IV. of the libel are all

expressly achnitted (page 14 of transcript).

It would seem that when it is admitted that a party

Jias niade full performance under an alleged contract

—has in all things acted pursuant to the terms of that

contract—that such admission carried with it an ad-

mission of the existence of the contract, the condi-

tions of which iiad been performed. If we are right

in this, then all that libellant demands is admitted

by the answer.

Second. The evidence requires that libelant should

have judgment for all that it demands. The negotia-

tions were conducted by Mi-. Cooper, representing

libelant; and Mr. Ferguson and Mr. Cook, each acting

separately, representing respondents.

In his opening statement, counsel for respond-

ents said (page 2G): " Your Honor will see the only
*' question at issue is. Was there anything said to

'' Moore, Ferguson & Co., at the time of this trans-

action, about railroad charges, or anything from
" which they might take notice that there were rail-

road charges."

Upon this point Mr. G. H. Cooper, testified: " T

•' told him (Mr. Ferguson) our local rate from the

" Landing to San Diego was $3.10 per ton of 2000
" pounds. * * * The rate of $3.10 per ton applied

" onl}' from Moss Landing to San Diego, though no
" grain originated at Moss Landing: that there would
" probably be charges on the grain from some point on
' the Narrow Gauge Railroad to Moss Landing. (Page

" 27). Mr. Cook came down on Nov. 3rd, I tliink in



' the morning, about that matter. * * * I again

" s})oke to him about the possibility of back cliarge>

• on it.
-5* ^' * He came down again the same

" afternoon and stated that he had found that hi:^

" Comi)any had cliarged Mr. Howard up with $2.50

" per ton only, and that \ii all they could charge Mr.

'• Howard, no matter what tlie back charges niiiihl

•' be on the shipment, therefore he would like us to send a

•• telegram. I again spoke to him about the possil)ility

•' of back charges. Mr. Goodall was present at the

"conversation. Kver> body else had left; it wa< on

" Saturday afternoon * * * some time after

" 4 o'clock. I told him we had no record of the ship-

" ment. J did not know the number of sacks, and

" if he. would advise me Monday morning about that

" we w(uild telegraph. He came down, I think, the

" following Tuesday morning, and said he would like

" to have us telegraph. I again went over with hin)

" on the question of the probability of back charges

•' from some point on the railroad to Moss Land-

" ing, and asked him, in view of that probability, did

" he wish us to telegraph to our agent t(j have the

" grain delivered at $2.50 per ton, collecting the bal-

" ance from his company here. He expressed his wish

" in the affirmative. A telegram Avas written l)y me,

'• submitted to Mr. Cook, Moore, Ferguson & Co.'s

" representative, and sent. (Page 28-9). We have

" always collected at the rate of $1.00 per ton from

" Blanco to Moss Landing on grain going south."

(Page 36

)

H. W. Goodall, teslitied for libelant. He said:
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*' I was a member of the firm in which I am now doing

" business, Piper, Aiden, Goodall & Co,

'' Q. Were yoa in the office of Goodall, Perkins &
" Co. at any time when Mr. Cooper and Mr. Cook
*' were having a conversation relating to the shipment
*' of this barley?

"A. I was ; one Saturda}' afternoon, after four

'' o'clock. It is the custom of the Pacific Coast Steam-

" ship Company to close their office at four o'clock on
'' Saturday. I think all the clerks, or the greater por-

" tion of them, had left the office. Mr. Cook came
" in. I was standing at the counter with Mr. Cooper

" at the time, and being there, I overheard the con-

*' versation between Mr. Cook and him.

" Q. State so much of that conversation as you

" overheard at that time. * * *

" A. As far as I remember, Mr. Cook, representing

*' Moore, Ferguson & Co., came in and wanted to ask

" Mr. Cooper if some arrangement could not be made
'• whereby this grain could be delivered to Mr. Howard

"at the rate of $2.50 j)er ton; that they had arranged

'' with liim that all grain shipped by Moore, Ferguson
•'

'X' (\). to j\[r. Howard should not be charged more
" tlian $2.50 freight. Mr. Cooper said, possibly there

" W(~>uhl be back charges, or I'ailroad charges, at Moss

" J^anding, which Moore, Ferguson c^' Co. would have

" to assume in order to secure the release of the grain

" at the usual rate at San Diego. He impressed that

" on M)-. Cook in my j)resence, and agreed wiili Mr.

" Cook to write out a telegram that evening, and Mr.

" Cook was to call in the following Monday morning
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" wilh roference to tho dispatch which was to h(*

" forwarded at that time.

" Q. That is the suhstance of the conversation, a^

" you reniemher it?

" A. That is as I rememher it, yes.

'' q. That is the only time you were present when

'• this matter was referred to?

" A, The only time.

" The Court— il. Nothing was said ahout railroad

" charges?

"A. Yes, there was.

" Q. What was said about railroad charges?

'' A. Simply that there would probably be charges

" of the Narrow Gauge Railroad on this grain which

" would have to be assumed by Moore, Ferguson c\:

'• Co. in order to secure the grain at San Diego at tho

" usual rate.

" Q. Who said that?

•' A. Mr. Cooper."

Mr. Edwin (loodall, a witness for libelant", testified

that he was a member of the firm of Goodall, Perkins

ct Co.; that he remembered having the matter of this

shipment of barley brought to his attention by Mr.

Cooper; that the telegram was submitted to him before

it was sent; that the relations between libelant and

respondents had been, and were, friendly; and that

respondents had, befoi-e this occasion, solicited accom-

modations from libelant which had been granted.

(Page 42-43.)

Mr. E. W. Ferguson, a witness for respondents,

testified that he was a member of the firm of Moore,



19

Fei-giison & Co. (page 43); that he had a conversatioi^

^vith Mr. Cooper through the telephone with reference

to this transaction; that the conversation was on the

morning of Oct. 25 or 26, and was opened by him;

that he said to Mr. Cooper, " that we had an inquiry
^' from the Howard Commercial Co. at San Diego for 50

tons of barley; that I could not find aiiy in San Fran-

cisco; that there was a lot at Moss Landing that was

available if a rate could be obtained by which it

could be shipped. The barley in the meantime had

" l)een quoted to me at .a price free on board at Moss
" Landing." (Page 45.)

Later, Mr. Ferguson again called Mr. Cooper up on

tlie telephone, and as he testified: '' He (Cooper) said

' that the rate on barley would be $310 from Moss
' Landing to San Diego, (page 4G.) * * * Later

' in the same day by telephone the conversation (with

' Mr. Cooper) was that I thought a trade had been

' consummated for the barley. * * ^ Tlie fourth

' conversation had with Mr. Cooper on that very day

' Was after I completed the trade for the 1)arley,on the

basis of his freight rate, and I telephoned Mr. Cooper
' immediately that 1 had made the trade, and closed

it on tliat basis; and that as the Howard Commer-
' cial Co. had a rate with them of $2.50 per ton from

San Francisco the}' knew no other rate and I had to

' quote them on the basis of San Francisco rates; con-

' sequentl}', as tliere was 60c per ton more on the barley

' from Moss Landing to San Diego than from San
' Francisco to Moss Landing, he should bill us the 60c

' here, or we would send a check to the office, as they
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'' might desire, which was apparently satisfacfory, and

" so Mr. Cooper stated. Mr. Cooper then, however,

" made the remark, ' There may be some advance-

" charges, or back charges.' " (Page 49.)

Mr. Ferguson states (page 59) that he did not visit

tlie office of Goodall, Perkins & Co. at all.

Mr. John Cook, a witness for respondents, testified

that he was one of the firm of Moore, Ferguson S: Co.

(page G3), and, further: "I requested Mr. Cooper to

" telegraph his agent at San Diego to deliver this graiiY

•' to tlie Howard Commercial Co., collectinu' of him

" tlie rate which he was entitled to from San Francisco,

" $2.50 per ton, and we would pay him the difference

" of 85c. Tliis was late in the afternoon. * * * ^

" He (Cooper) said there might be some back cliarges

" on that grain that he did not know the amount of

" (page G9). I said to him that he (we) knew pre-

" cisely what the back charges were, because he (we)

•' had obtained a negotiable warehouse receipt from

" Waterman & Co., and the amount the warehouse liad

" earned up to that time, according to the specifica-

" ions in the receipt, was 25c per ton. * * ^

" Then he referred to the subject of possibility of

•' freight from Blanco. " * ^ * He said there

•' might be some freight on that grain from Blanco.

'• ^[y reply to him was, if there was any back freight

" against that particular lot of grain, it would bo so

' specified on the wareliouse receipt, because the ware-

" house receipt was a negotiable instrument received

" by bankers here as collaterals, and would be re-

" ceived bv anv concern that was advancing money
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' on property of that kind; and if there were hack

• cliarges it would be specified on the warehou^^e re-

• ceipt, in order to constitute a lien against the grain.

" We discussed the matter pro and con; he main-

'' taining his position that there might he a freiglit

'' charge (page 70), and I claiming that it could not

" be possible under the existing circumstances, accord-

'
ins; to the terms of the warehouse receipt; and lie

" agreed to telegraph liis agent at San Diego, and wf

'' wouJd pay him tlie difference of 85 cents per ton."

(Page 71.)

On cross examination the witness testified as follows:

"
(l Tliis conversation on the Saturday was tlie

•' final conversation between you and ^Fr. C()(>j)er, as

^- you rememl)er it, relating to the way in which freight

• charge should be handled, was it?

''A. It was the final conversation, so far as I can

' i-ecoUect it now. (Page 74.)

' Q. Did you understand that the matter was defi-

•' nitely settled on that afternoon?

'" A. I did.

" Q. You say that on that afternoon Mr. Cooper

did refer to the facts that there might be other

• charges than the wharehouse charges—these rail-

road charges?

" A. Back cliarges he specified first.

*' Q. You say he spoke of Blanco. Are you familiar

" with that country down there?

" A. Xo, sir.

•

(^. Did vou understand that Blanco meant a rail-

' road charge?
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'* A. Tliat was the intimation from liis remai-k.

•' Q. That was what you understood by it, was it

'• not?

" A. Yes, sir.

" Q. That Mr. C(X>per then informed you tliat

" tliere might be back railroad cliarges on this freight?

'' A. Yes, sir.

" Q. That is what lie meant to convey?

*' A. That is what he meant to convey in the latter

' part of his conversation,

'•
(^. And that is what you understood? (Page 75.)

" A. Yes, sir,

" Q, And then insisted that there could not be any

" such charges?

"A, I did,

"
(,). He, on the other hand, maintained his posi-

" tion that he was fearful there was such a charge?

" A. Yes, sir; he said there w^as a possibility of it.

" (^. Yet you say in the face of that he agreed to

" waive that })()ssibility?

" A. He agreed Xo wire his agent at San Diego

" to collect freight of Howard at the rate of $2.50 per

" ton, and we were to pay the difference which

" amounted to 85 cents. * * *

" Q. What argument did you use to induce him to

"recede from his position, that there might be other

" charges than those you stated?

" A. . As I have already stated, I claimed that was a

" negotiable warehouse receipt issued by their own

" company, accepted by all grain dealers, and that if

'• there were anv back charges at all, that constituted a
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'Mien af^ainst that grain, which would be so specified

" on the receipt. (Page 76.)

" Q. Is it not true tliat you, relying on your con-

" struction of that negotiable receipt, as you term it,

" said to yourself, ' It does not make any difference

" whether there was or not, they cannot collect from

** me, and I will pay the back charges?
'

" A. Not necessarily.

" Q. And Mr. Cooper did not agree to accept tlie

'' 85 cents. Were you not induced to agree that it

^' should go forward on the general order standing

^' (understanding), because of your reliance on your

^' construction of the receipt?

" A. No, sir. I had discussed the subject thor-

" oughly with Mr. Cooper prior to this time, giving

" him a written memorandum of what we pledged to

" pay, and I did not depart from that understanding

'' at all.

" Q. When was that memorandum given?

" A. That was at the second interview.

" Q. That was on tlie 27tli of October?

" A. I tliink that was on the 27th. * * * (page

" 77).

" Q. How did this matter come up in tlxe sliape

" it did on this subsequent day in November, this

" Saturday afternoon. * * * Why did you not

" say to him (page 79) in that conversation, 'This has

" all been determined?'

" A. I did not say that in so many words; but the

" attitude which I assumed towards him, and my
" conversation with him, determined that.
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•'
il. You did not say to liini, ' Tliis matter ha^

" been arranged before,' did you?

" A. I do not tbink I repeated those words.

" Q. ( )r an^'tbing equivalent to tbem?

"A. Or anytliing equivalent to tbem. * * ^' (Pa^v

" 80.)

" (^. You tbink, tlien, tbis last conversation wa~

" on November 3d, do you?

" A. My opinion is tbat it :vas quite a iiunil)er of

" days after I liad delivered to Mr. Cooper tbe ware

" bouse receipt.

" (^. Tliat bad direct reference, did it not, to i>r«)-

" curing a telegram to be sent to deliver tbis grain on

" payment of $2.50 a ton?

"A. Tbat conversation bad; yes, sir. ^ ^'
'''

''

(I. Tbat conversation brougbt up tlic exact coud^-

" tion on wbicb sucb telegram would be sent, did il

•' not?

" A. Yes, sir.

" Q. And tben it was tbat Mr. Cooper stated tbat

'" tbose back cbarges migbt exist?

" A. Yes, sir.

" Q. Tben it was that it was arranged tbat a tele-

" gram, should be sent, with the understanding that

" the balance of freight should be paid here? (Pago

" 82.)

" A. The balance of the freight, together with tbe

'' storage.

" Q. And then it was, in connection with that.

" that the discussion arose as to the probability of rai]-

" road charges, in addition to the freiglit charges and
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" storage, about which the understanding arrived at,

" the difference existed between you and Mr. Cooper?
" A. As I have already stated, Afr. Cooper insisted

'• that there might be back cliarges fiist. Then, when
^' I explained to hini about the warehouse jeceipt

• carrying the charges, he mentioned the freight pro-
" position.

" Q. The conversation grew out of tlie fact that
" there came a definite request for instructions from
the office here, to the San Diego agent, to deliver,

• on receipt of $2.50 a ton?

" A. Yes, sir. * ^ *

" Q. Up to tliat time tliere had been no in^truc-
" tions issued? You had procured no instructions
•• from Goodall, Perkins & Co. to deliver that grain
•• on receipt of .|2.50 per ton at San Diego?

A. Yes, sir; that was in harmony with oui' previ-

ous arrangements.

" Q. I say, up to tliat time you had procured fj-om

" them no instructions to their agent in San Die^o?
" A. None that J am awai-e of." (Page 83.)

Mr. O. IT Cooper, being recalled, testified as follows:

C^- Have you here the numifest of the steamer
• Bonita," of this date?

"A. I have (producing); that is tlie manifest.

" Mr. ro/z'/e—The paper is entitled ' Manifest of cargo
" Novem1)er 2, 1894, fnmi San Francisco to Moss
"Landing, to San Diego, per steamship "Bonita":
" Captain. P. Doran; Purser, .1. J. Carrol; Shi[)per,
'' Moore, Feiguson ct Co.; Consignee, Howard Com-
" mercial Co.; from Blanco ex P. V. K. Pv.; marks, 90;
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" pack ages, 2448 sacks of barley; weight, 271,510 lbs.;

" nxte, 14.35; freight, $590.53; total, $590.53; 135 8-10

" tons, P. V. R. R.. 271,510 lbs., at $1, $135.76; S. IK

" 1 of '$454.77.' * * (Page 85.)

"
(I Have vou any entry in other books m tb.e

'• office showing the carrying cf a credit of this $1 to

*' the railroad?

" A. Yes, sir.

" il Will you turn to those? * * *

" A. Here is a credit of the particular shipment in

" ciuestion to the railroad company.

" Mr. Towh—The entry which I offer in evidence

" now is on page 233 of freight book 90: ' Pacific Coast

" Steamship Company (page 80). Freight on cargo

" steamship "Bonita," voyage 419. From San Fran-

" Cisco to San Diego and way ports and return. Sailed

- from San Francisco November Isr, 1894 Arrived

''
in San Frar.cisco November 9th, 1894. Entire charges

" on shipment, $590.53. From Blanco to San Diego^

" Ch-edit P. V. R. K. 271,510 lbs. at $P $135.70.' ***

" (p. 87.)

a
ji/^ 7;).ty/^__My question is, in making their charges

" for freight in the manifest, whether or not it is cus-

" tomary to specifv separately advance charges, or

" whether it is all put in as a freight charge?

" A. Do you mean from Blanco?

" Q. Yes; Blanco, or anywhere? Where \here are

" adN-^nce charges for transportation, before it comes

- into the possession of the Pacific Coast Steamshii

" Companv, and they forward it, do they render a bill

" for the whole amount, including the transportation



•27

^* or do they specify separately the advance charges?

"A. They specify separately the advance charges

"' when they have been advanced at the time and paid

^' over, wlien (page 89) it is not a through rate—been

• actually advanced and paid over at the time.

" Q. Wliere it had not been, then what?

" A. ^Vhere it has not been paid over fj-om Blanco,

''
it is customary to make the bill showing the rate

''
rialit from the oridnal point of shipment to the des-

" tination. * * *

" Q. So that the manifest in a shipment of that

'' character would not show the extent of the charge

'' from Blanco, for instance, to Moss Landing?

' A. No. sir.

" Q. It would all go in as the freight rate from

*' Blanco to San Diego?

" A. Yes, s-ir.

'' Q. The adjustment as between the Steamship

" Company and the Railroad Company would come

•' aftei'wards?

" A. Yes, sir. * * * (Page 90.)

" Q. You heard the testimony of Mr. Cook with

'' reference to your agreeing to accept 85c in full of all

'' transportation and warehouse charges on this grain,

'' and the surplus of freight 85c in excess of $2.50?

" You heard his testimony on that?

" A. Yes, sir. * * * (Page 96.)

" Q. Sui)posing that Mr. Cook did make the state-

" ment, whicli you say he (he says he) did, that they

" would pay 85c in addition to the $2.50, did you re-

" ply to that, that would be satisfactory to you, or any-

" thing of that character?
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" A. No, sir.

" The Court—Q. Did you, by your silence, give
" consent?

A. No, sir. I do not remember any such slate-
•' nient or any such proposition on the part of Mr.
" Cook—any specified amount mentioned.

'' Mr. Toiule—q. AVlien was the last conversation
" with him, as near as 3'ou remember?

" A. November 6th.

" Q. Was that the day that tlie telegram was sent?
" A. Yes, sir.

" (^ Was he there at the time that telegram was
" written?

A. Yes, sir.

" Q. Was it submitted to liim?

" A. It was.

" Q. And satisfactory to him?
" A. It was.

" Q. You heard the testimony of "Sir. Ferguson
" with reference to you agreeing to give that special

" rate by telephone? Have you any recollection of
*' doing such a thing as that?

" A. My recollection is, in my conversation with
" Mr. Ferguson I said 1 thought there would be no
" objection to our delivering the grain at $2.50, and
" collecting the balance of charges here from him—
'' from his company here. The final arrangements
" were made with Mr. Cook. * * * (Page 97.)

" Q. Did you understand that any final arrange-
" ment had been reached with Mr. Ferguson by tele-

'' phone?
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" A. Not as to the proposition that we were to

*' deliver the barley at less than the ordinary rate.

" Q. Now, Mr. Cooper, wlien, in your mind, was

'' the question of the delivery of this grain at |2.50 at

''San Diego, finally and definitely settled? At what

''date? * * ^ (Page 98.)

"A. November 6th.

" Q. That is the date when the telegram was sent?

" A. Yes, sir.

" Tfie Court—(^ This had been shipped on Novem-

• ])er 2d.

" A. Yes, sir.

" Mr. Towle—Q. Do you remember of any discus-

" sion relating to tlie warehouse receipt and wluit was

" sliown upon tfiat by Mr. C^jok? You heard him

" testify with reference to that?

" A. My recollection of that is tluit Mr. Cook

" brought the warehouse receijjt to our oHice and

" lianded it over to me, and 1 simply took it and took

"
it in tlie inner office, and the letter was written to

" our agent on the same date, October 27tli, enclosing

" that receipt.

"
(l Do you recollect any discussion between Mr.

" Cook and yourself with reference to what appeared

" on that warehouse receipt as charges against this

" grain?

" A. Yes, sir.

" Q. You heard him testily tluit that matter was

" discussed?

" A. I remember him saying something about

" theie beino- a 25c storage charge.
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** Q. Da you remember unything as to the disciis-

" sion relative to other charges as stated by Mr. Cook?

" A. Do 3'ou mean witli reference to the possible

" railroad charges?

" Q. Yes. (Page 99.)

' A. I remember stating tliat possibility to liim on

'" two occasions very explicitly and definitely.

" (^. Did you, in any conversatioii, recede front

•' that?

" A. No, sir. As to my answer about November
" ()th, perhaps I might explain that somewhat. I

" stated that November (ith was when 1 definitely un-

" derstood it to be settled that the barley was to be

'' delivered at $2.50. On November 3d, in the after-

" noon, I told Mr. Cook that if he would telephone us

" the number of sacks, and so fortli, the data, on the

" following Monday morning, I would arrange to have

" such a telegram sent. It might have been considered

" settled at that time. Mr. Cook came down on the

" following Tuesday moi'ning and we re-opened the

" question; so November Gtli was the date on which it

" w^as finally and definitely settled." (Page 100.)

The evidence, above referred to, shows that the usual

charge upon the lot of barley in question was $4.35 per

ton. Had there been no negotiations looking to the

delivery of the grain at San Diego, ui)on a payment

there of $2.50 per ton only, the whole $4.35 would have

been collected on deliver}^, and as a matter of course.

In this state of the case, respondents applied to

libelant for an accommodation, that is, the privilege

of having the barley delivered to their consignee upon
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a payment l)y him of $2.50 per ton, respondents to pav

the balance due.

There can be no question but that tlie sum of $4.35

j)er ton was due to libelant from respondents upon the

delivery of that barley in San Diego, in the ordinary

course of business. The barley was delivered there in

good order. This, nothing more appearing, places the

burden of proving payment squarely on respondents,

o.nd this regardless of whether the proof of such pay-

ment shall consist of a claimed actual payment in

€oin; a claimed release by operation of a new contract;

or from a combination of tlie two. If a partial dis-

charge is, as here, claimed to have resulted from a

special contract, then the bui-den is on the one so

claiming to prove the contract, as he alleges it, by a

prepondei-ance of evidence. That preponderance, in

favor of respondents, does not exist in this case. On
the contrary, we submit that the preponderance of

evidence is easily with lil)elant.

From the testimony of Mr. Ferguson, above quoted,

it appears that ]\[r. Cooper raised the C[uestion of

"back charges," or "advance charges," immediately

the question of delivery on payment of $2.50 per ton

onh' was suggested.

The testimony of Mr. Cook, above quoted, shows

that Mr. Cooper was insistent in that particular down
to, and at, the time the telegram was sent to the San

Diego agent to deliver ui)on receipt of $2.50 per ton.

^Ir. Cook says that at that time the barley had been

shipped, and he also states that a definite understand-

ing had been had, with Mr. Cooper, as to the exact
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an..mnt that should he collecied upon the shipment.

that is: that that amount should he the local freight

rate plus 25 cents per ton storage charges; $2.51) per

ton to he collected at San Diego and 85 cents per ton

to he paid hy respondents in this city—that the grain

had heen ordered shipped and had heen shipi.ed. hy

respondents, as the result of that express and definite

understanding had with Mr. Cooper, days hefore the

application was made to Mr. Cooper for the telegram.

lU)t, if this statement he the fact, liow explain the

failure of Mr. Cook to refer to the fact of such positive

agreement when, as he says, Mr. Cooper was. for the

first time, raising to him the (luestion of railroad

charges ? If an understanding, definite to a cent, had

heen readied prior lo the shipment, surely Mr. (^><>k

must have referred to a circumstance so material at

the time he applied for the telegram, and when, for tlu

first time, as he claims, the question of possihle rail-

road charges was raised hy ^Ir. Cooper. Wluit more

natural than for Mr. Cook to have then said: -Why,

" Mr. Cooper, this matter has all been definitely set-

•' tied between us: we had definitely arranged this mai-

"
ter. the exact amount that should be paid and how it

'• should be paid, before we ordered the grain shipped

'• at all. It is now too late for you to raise such a

" question."

We say it is manifestly impossible that ^Slr. Cooper

could have done as Mr. Cook now claims that he did—

when the telegram was applied for—without Mr. Cook

tlien making some reference to a prior definite under-

-•tanding coverinu' the matter, if there had been such
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an understanding. Ai^.d Mr. Cook testifies upon this

point (page 80):

" Q. You did not say to liini, 'Tins matter lias

'' been arranged before,' did vou?

" A. I do not think T repeated those words.

" Q. Or anjthip.g equivalent to them?
" A. Or anything equivalent to them."

We ]-ei)eat, that had there existed the definite under-

standing, to a cent, relating to tlie charges upon that

lii]urient, which Mr. Cook asserts, he must have made
some reference to that fact when he a|)])li('d for the

telegram—and he did not, at that time, refer to it.

The attitude i)f Mr. Cooper appears to have been

consistent throughout. He was constantly calling the

attention of IMooi'e, Ferguson S: Co. to the fac-t that

they might be assuming the payment of a railroad

charge for transportation upon this grain, if they pro-

ceeded as suggested. That they must assume the pay-

ment of that chaige, if there was one, to secure de-

livei-y at San Diego on the i)ayment, there, of $2.50

jiei- ton. From this position !ie is shown to have

never receded. Moore, Ferguson ct Co., on the other

hand, appear to have had a conti-act with Waterman

c^' Co., from whom they purchased the Ijarley, that the

price to them, from Waterman & Co., should be ''free

on board" the vessel, at Moss Landing; that is, ihat

Moore, Ferguson tfe Co. should deduct from tlie j)rice of

the barley tlie amount of all back charges ui)on the

grain. That Moore, Ferguson & Co. did deduct the

sum (jf 25 cents per ton stoi'age, appears from the

evidence; and that sum thev concede is due libelant
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nnder the terms of the sjiecial coi»tract alleged in the liUl.

For some reason they apj^ear not to have taken into

account in their settlement with Waterman * Co.. the

fact that there were back railroad cliarges upon the

crain. But if they were careless in that respect, it fur-

nishes no good reason for holding that libelant should

m.w make good to them the loss resulting from such

carelessness—especially not, when, as here, it api^ar^

that libelant was ctuistantly putting them upon notict-

that such charges might exist.

Reliance, in this matter, seems to have been inad-

vertently placed, by Moore, Ferguson «$: Co., upon th-

terms of the special contract, designate by Mr. Cook

a warehouse receipt, a transcript of which appears on

pages 66 and 68 of transcript.

That paper i* a speeial contract rrlating to the ^ipment

of the barley in question to San Francifco, when re-

quired by the owner, and its storeage at Moss Landins

pending ihe time it should be ordered forward.

A careless reading of that paper seems to have pro-

duced the impression in the mind of Mr. Cook that

there could be no other back chaises on the barley than

the 25 cents a ton storage, specified therein—thiv

although Mr. Cooper was directing his attention to the

contrary.

But. we submit, this throws a sirong light upon

the then mental attitude of Mr. Cook. Having a

contractwith Waterman «$: Co. that the grain should

be delivered to him Ifree of all back charges, he settles,

with them without ascertaining definitely the extent of

such charses. Having so settled with Wateraan ct
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Co. is it iijiprobublc to suppose that he was then equally

•\villiii}4 to agree to assume a futui-e payment of a 11

J)aek eharg(3S as a means of securing liis s[)ecial end

in view? li' he was then willing to presently i)ay

money to Waterman & C(j. upon his faith, based, as

•appears, upon that special contract, and in opposition

to the expressed fears of Mr. Cooper (pages 09-71),

then why should he not then have been equally willing

to assume a future payment of a possible charge, which

h(; was satisfied, in his own mind, did not exist; that

ix'ing tiie only matter standing Ijetween him and the

iiccomplishment of his object, that is, such agreement

to pay being the,, consideration exact(,-d i'or the delivery

of th(.' grain at San Diego, upon the payment of $2.50

]»ei" ton there.

if, th(;refore, the only question to be decided, from

this evidence, is as stated by counsel for respondents

in his opening statement (page 2G), to wit: " The oidy

question at issue is, \Va.s there anything said to Moore,

" Fergus(jn & Co. at the time of this transaction about

*' railroad charges or anything bom which they might

*' tak(i notice that tiiere were railroad charges," then,

we suljnut, the answei" to that question must be in

the affirmative. That oui- second specification of

error should be now held to have been well taken.

III.

The fate of appellant's third specification of error,

that " the (Jourt erred in awarding judgment for libelant

" in the sum of $115.39 only," must depend upon what

has alreadv been called to the Court's attention.
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IV.

Appellant's specification of error d may raise it

new (juestion, that is, the effect of an application of

payments as affecting the cause of action in this case.

For the purpose of our discussion under this head

we may assume that two contracts may have existed

hetween libelant and respondents—oue, that resjxmd-

ents would pay to libelant the amount of back railroad

and warehouse charges on the grain; the othei', that it

would pay libelant freigiit on the grain from ^loss

Landing to San Diego. That such ol)ligations—con-

temporaneous in [)oint of time—should l»e discharged

as follows, that is, $2.50 should be paid libelant

through the Howard Commercial Co., on delivery of

the grain at San Diego, and the balance by res])ond-

ents, on demand in this city, nothing being pr<^vided

as to the special application which should l)e made of

either of the pa\''ments provided for. In such case

libelant, upon receipt of the payment of $2.50 per ton

at San Diego, applied so much of that as was necessary

in discharge of the obligation of respondents to pay

the railroad and warehouse charges. This libelaiU was

authorized to do, under sec. 1479 of the Civil Code,

and such application was made by libelant (page 3).

and then applied the balance of the sum so received in

discharge of the obligation of respondents still exist-

ing. This being done, demand is made upon respond-

ents for- the balance due to libelant upon the still

subsisting obligation. That demand is resisted l)y

alleging that respondents never assumed the pav'ment

of the railr()ad charges, and, as a consequence of that.
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that respondents were indebted to libelant in a lesser

sum than that demanded. Suit is brought to recover

the balance alleged to be due, and the libel counts on

a maritime contract, alone; the ans\Yer raising no issue

save as to the amount due libelant upon that contract.

That amount can be determined only by first deter-

mining whether the moneys received had been prop-

erly applied, by libelant; that in turn only l)y

deterniining whether respondents had agreed to pay

the back charges, and if it were found that they had,

then the amount of such back charges must also be

deterniined before the Court could reacli a proper de-

termination of the single issue pending before it, to

wit: Are respondents presently indebted to liltelant in

the sum demanded, as a Ijalance due ni)on the per-

formance of a maritime contract? To us, to state the

case is to have fully argued it; and we confidently sul)-

mit that the learned Judge of the District Court has

fallen into error in holding tliat such matters, incident-

ally necessary to be determined, are, or that any one of

them is, beyond the jurisdiction of the Court to so in-

cidentallv determine.

V.

The Court erred in awarding respondent's judgment

for their costs (specification of error e), without having

determined whether the sum tendered libelant by re-

spondents, before suit brouglit, was the whole sum

due.

There was, clearly, but one contract entered into be-
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tween the parties—libelant had fully performed—

a

sum was due libelant from respondents. Demand was

made for .|251.15 in settlement of all existing de-

mands, in the premises. This demand was met by a

tender of the sum of $115.39 in full payment of all de-

mands. If, in fact, the sum of $251.15 was due, from

respondents to libelant, then, of course, the tender was

not good, would not bar libelant from recovering its

costs. This being so, how can respondents be entitled

t) a judgment for their costs in the absence of a deter-

mination that they had made a full tender of all that

was due to libelant, in the premises; and the Court has

expressly refused to so find.

VI.

The fate of appellant's specification of error / must

depend, incidentally, upon the matters to Avhich the

Court's attention has already been directed.

Tiie amount involved in this suit is small—so small

that but for the principle involved libelant might,

perhaps, better have submitted to the loss imposed, as

the result of the decision by the Court below, than to

have been to the expense attending this appeal—better

tlian to have troubled this Court with the determina-

tion of a matter of so small immediate pecuniary con-

cern. But appellant conceives that if the demand in

suit may be split up in the way held b}^ the District

Court, that tlien very many contracts of marine af-

freightment may be—must be split up in the same
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manner, and for similar reasons, to the neeessai'y great

loss and inconvenience of those whose business it is to

make and perform such contracts.

Respectfully submitted,

GEO. W. TOWLK, Jr.,

Proctor for Appellant.
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STATEMENT.

The statement of facts in appellant's brief is inadequate

for a proper presentation of this case. Counsel for appel-

lant has stated, as facts, only what he conceives the testi-

mony on behalf of libelant tends to prove, and has

practically ignored the testimony given for respondents

in contradiction thereof. Nor do we agree that even the

evidence for libelant tends to prove what counsel claims.



We therefore think it best to make a complete statement

of the facts.

The testimony of the witnesses in this cause is, as

Id certain matters, ver\' conflicting; but, as ta most of

the material facts, there is no dispute. We will first state

the facts as to which there is no conflict, and then, separ-

ately, the testimony on the disputed matters.

The evidence shows, without conflict, these facts: The

libelant was engaged in the business of transporting

freight and passengers by steamship between various

paints on. the Pacific Coast,—among others, between San

Francisco and San Diego; on wliich latter route there

was a stopping point called Moss Landing. At that place

libelant had a warehouse, in which it received property

on storage. Moss Landing was also a station on the

Pajaro Valley Railroad. Some grain, amounting in

the year in question to several hundred tons, is raised

near Moss Landing, and hauled to the warehouse there

by teams; but the greater portion of the grain stored

there is brought by the railroad from interior points. On
October 15, 1894, libelant received in that warehouse

from one J. R. Silveira 271,510 pounds of barley, for

which it dehvered to him a negotiable receipt, (pp. 66-8)

which acknowledged the receipt of that grain in that ware-

house, " for storage and shipment to San Francisco, at

" the rates and subject to the conditions on reverse side
*

thereof. On the back of this receipt was a list of " Rates

and Conditions," containing, among other things, the

foliowin2

:



" Rates for 2,000 lbs.

" Storage for the first month or fraction of month

after Oct. 12, 1894 25c.

# •54' # S- v^

" For transportation to San Francisco, via Pacific

Coast S. S. Co.'s Vessels, * ^ * $3.50

# ^ -S- -jf •35'

" While the goods are in the warehouse, the company

shall be liable only as warehousemen, and not as car-

riers.

" Goods may be withdrawn from warehouse for local use

or consumption on payment of accrued storage and en-

dorsement of and surrender of warehouse receipt.

# * w * *

" When you want the within mentioned article shipped,

fill out in ink the following order, and send it to the

warehouse."

This receipt was afterward endorsed by Silveira, and

passed in the course of business to Waterman & Co., grain

merchants at San Francisco. This grain, it appears, had

been shipped from Blanco to Moss Landing, over the

railroad.

Respondents were commission merchants at San Fran-

cisco. They received an order from the Howard Com-

mercial Company at San Diec:;o to purchase a quantity of

barley and ship the same to it at San Diego. On inquiry

in the market, thev received an offer from Waterman &

Co. to sell them this lot of barley, " free on board " at

Moss Landing. Thereupon, on October 26, 1894, Mr.

Ferguson, one of the respondents, communicated by tele-



phone with Mr. Cooper, a gentleman in the employ of

libelant, and asked him to name a rate at which libelant

would transport this barley from Moss Landing to the

Howard Commercial Company at 8aii Diego. Mr.

Cooper stated that the rate would be i^3.10 per ton of

2000 pounds. It appears that the Howard company had

an arrangement with libelant for a special rate on barley

from San Francisco to San Diego of $2.50 per^ton; and

Mr. Ferguson endeavored to induce Mr. Cooper to make

the same rate from Moss Landing ; but Mr. Cooper re-

fused to recede from the rate fixed of $3.10 per ton.

Several interviews followed between Mr. Cooper and

respondents, as to the details of which the testimony is

conflicting. The result, however, was that respondents

purchased the grain from Waterman & Co., deducting

from the purchase price the sum of 25 cents per ton for

storage, shown to be due by the warehouse receipt, received

the receipt and ordered the grain to be shipped by libelant

to San Diego, which was done on November 2d. The wit-

nesses agree that, by the arrangement between the par-

ties, libelant was to deliver the grain at San Diego to the

Howard company upon the payment of $2.50 per ton

freight, and respondents were to pay the balance of the

freight rate and the 25 cents per ton storage. Libelant

claims that respondents further agreed to pay $1.00 per ton

for the original transportation of the grain over the railroad

from Blanco to Moss Landing. Respondents deny this

;

and the testimony on this point is conflicting, and will be

stated hereafter. Under the arrangement, whatever it

was, the grain was shipped and delivered at San Diego to

the Howard company, and that company paid to libelant



$2.50 per ton on account thereof. Respondents there-

upon tendered and offered to pay to hbelant the balance

of the freight rate of $3.10 per ton,—namely, 60 cents

per ton,—and the 25 cents per ton for storage; amounting

in all to $115.39. Libelant refused to accept this amount,

claiming that respondents should also pay the $1.00 per

ton railroad charges, amounting to $135.76; and this

charge is tlie only matter in controversy between the

parties in this suit. In the libel, it is alleged that libelant

agreed to transport the grain from Moss Landing to San

Diego for $4.35 per ton, and libelant claims $251.15 as

the balance of " freight " due for such transportation.

The answer denies any agreement for freight at $4.35 per

ton or at any rate greater than $3.10 per ton, admits an

agreement to pay $3.10 per ton freight and 25 cents per

ton storage, and pleads payment of $2.50 per ton and

tender of the balance of 85 cents per ton, the amount of

which tender—$115.39—respondents brought into court

with their answer.

On the question whether or not respondents agreed to

pay the $1.00 per ton, alleged railroad charges, we will

state the testimony in connection with our argument of

that question. For the present, it is sufficient to say that

the evidence, viewed most favorably for libelant, and ex-

cluding all the testimony on behalf of respondents contra-

dicting that on behalf of libelant, tends, at the most, to

prove that the contract between the parties was this :

That libelant should transport the grain to San Diego for

$3.10 per ton, and there deliver it to the Howard Com-

mercial Company upon the payment of $2.50 per ton
;

and that respondents should, after such delivery, pay to
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libelant tlie balance of said freight rate, namely, 60 cents

per ton, the 25 cents per tun for storage, and whatever

railroad charges might be found to have accrued on the

grain prior to its delivery at the warehouse at Moss

Landing. (It is undisputed that neither Mr. Cooper nor

respondents, at the time of the making of the contract,

knew where this grain originated, or w^hether there were

any back railroad charges on it. and that respondents liad

no notice of the possible existence of any such charge,

unless it was given to them by Mr. Cooper during the

progress of the negotiations.)

On the other hand, we contend that no contract on the

part of respondents to pay any railroad charges was

proved ; but that the proof shows, by a preponderance of

evidence, that respondents bought the grain and paid the

purchase price thereof on the faith of the terms of the

warehouse receipt and of the agreement of libelant to

transport it to San Diego for $3.10 per ton, and without

any notice of any charge thereupon except the storage

charge of 25 cents per ton shown by the receipt, and that

they never contracted to pay and were not requested by

libelant to pay any other charge whatever.

This being the state of the case, we submit

:

1. That, assuming the facts to be as the testimony

for libelant tends to prove, a court of admiralty has no

jurisdiction of the alleged contract to pay railroad charges,

because the jurisdiction of courts of admiralt}^, in cases of

contract, is confined to those contracts which are lyurely

maritime';' a contract to pay railroad charges is not a mari-

time contract ; if the contract claimed by libelant be re-

garded as entire and not separable, a material and sub-

1



stantial portion of it is not maritime, and therefore the

contract is not at ah maritime ; while, if that contract be

regarded as separable, as in fact it is, the only portion of

it in controversy in this case is not maritime, and cannot

be made the basis of a recovery in admiralty.

2. That the a'deged contract to pay railroad charges

is not proven

In his brief, counsel for appellants claims that libelant

applied, and had the right to apply, the payment of

$2.50 per ton by the Howard company, in part to the

payment of this disputed charge for railroad transpor-

tation, and that this suit, therefore, concerns only a

claim indisputably maritime. We shall show that the

facts are not as claimed, and that there never was, and

could not lawfully have been, any such application of

that payment.

Counsel also claims that the District Court erred in

awarding costs to the respondents; but we shall show

that the decree was correct in this, as in all other

respects.

We will discuss these propositions separately, and, so

far as possible, in such order as to avoid repetition.
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I.

The contract relied on by libelant is separable and

NOT entire; and the alleged contract to pay rail-

road charges is separate and distinct from the

contract to pay freight by sea.

The contract, assuming it to be as libelant's testi-

nion}^ tended to prove, consisted of two distinct parts:

first, that libelant, as a warehouseman^ would deliver the

grain out of its warehouse into the ship, respondents

paying it therefor such charges for storage and prior

transportation as had accrued; and, second, that libel-

ant, as a carrier^ would transport the grain to !San Diego,

respondents paying it therefor the sum of $3.10 per ton.

The rule on this subject is, that '' if the part to be

" performed by one party consists of several distinct

" and separate items, and the price to be paid by the

" other is apportioned to each item to be performed, or

'" is left to be implied by law, such a contract will gen-

" erally be held to be severable."

2 Parsons on Contracts, (8th Ed.,) *5 1 7, and

authorities there cited.

This case is manifestly within that rule. The amounts

which libelant claims that respondents agreed to pay,

were clearly and distinctly apportioned to separate items

;

respondents were to pay $3.10 per ton for the transpor-

tation from Moss Landing- to San Diego, they were to

pay 25 cents per ton for the storage (already accrued) in

the warehouse, and libelant claims that they were to pay

whatever back railroad charges had accrued for the pre-



vious transportation by land to libelant's warehouse.

This latter item, of course, could not concern libelant,

unless it had paid or agreed to pay it to the railroad com-

pany, or unless the railroad company had a lien on the

grain in tne warehouse for its freight charge. In either

of these alternatives, the libelant was interested onlv as a

warehouseman, that is, interested not to permit the grain

to leave the warehouse without payment of this charge.

Clearly, then, the payment of storage and back freight

charges, if agreed to by respondents, was, by the alleged

contract, apportioned solely to the delivery of the grain

out of the warehouse, and had no connection with the

further contract for transportation b}^ sea. These two

portions of the contract were so distinct that they might

well have been entered into at different times, and the

consideration for each was wholly separate and indepen-

dent.

In this connection, and in connection with other points

in the case, it is important to notice the distinction be-

tween the libelant as a warehouseman and the libelant as

a carrier. It is evident that libelant, though a carrier,

was also actively engaged in the entirely different business

of a warehouseman. The warehouse receipt in question,

though containing other contracts, is clearly a storage

receipt. It expressly provides that the company holds

the goods in the warehouse " only as warehousemen and

not as carriers;' and expressly provides for the with-

drawal of the goods from the warehouse for purposes other

than shipment. But, beyond all this, it is the settled law

that a carrier who has received goods for transportation,

but who holds them awaiting oidars for shipment, is,
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while he so holds theui, a mere warehouseman and not a

carrier ; and the same rule liolds in tlie case where the

carrier retains the goods after the transportation is com-

pleted, until the consi^^nee chooses to take them away.

St Louis, A. A T. H. R. Co., v. Montgomery, 39

111. 335;

Barron v. Eldredge, 100 Mass 455;

Ml Vernon Co. v. R. R. Co., 92 Ala. 296;

aNeill V. R. R. Co., 60 N. Y. 138;

Schmidt v. Ry. Co., 90 Wis. 504;

The Richard Wlnslow, 67 Fed. Rep. 259 ; 71 Fed.

Rep. 426.

The contract in question, then, necessarily consisted of

two contracts : one with the libelant as a warehouseman,

and one with it as a carrier ; and the fact that these con-

tracts were made at the same time, related to the same

general subject, and were parts of one transaction, does

not make them any the less two contracts. The alleged

contract to pay railroad charges could, therefore, have

been separately sued upon, even if the grain had been lost

at sea so that no freii>;ht could be earned ; and this suit is

a suit on that contract alone.

II.

The alleged contract to pay back railroad charges was

NOT A maritime CONTRACT, OF WHICH COURTS OF ADMI-

RALTY HAVE JURISDICTION, AND WAS NOT MADE SO BY

BEING. CONNECTED WITH OR DEPENDENT UPON A MARITIME

CONTRACT.

The jurisdiction of courts of admiralty in this country,

in cases of contract, is confined to contracts of the kind
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called maritime. In order to determine whether a con-

tract is maritime or not, regard is to be had solely to the

nature of the acts agreed to be done, and it is not mari-

time unless it concerns rights and duties pertaining to

commerce and navioation.

The Eclixj.se, 135 U. S. 599, 609.

In order, then, that a contract may be regarded as

maritime, it must directly relate to the employment of a

vessel as an instrument of commerce, or to the navio-atiori

of a vessel so employed. If the contract does not directly

relate to one of those subjects, it is not maritime, even

though it be preliminary to a maritime contract, or though

it be made in consideration of a maritime service, or

though it be made at the same time as a maritime con-

tract and as a part of the same transaction. The nature

and extent of the rule will best be seen by reference to

some of the cases in which it has been applied.

The case of The Pulaski, 33 Fed. Rep. 383, is almost

precisely like the one at bar. That was a libel upon a

contract, by the terms of which the libelant delivered orl

board a vessel a quantity of wheat, to be held and stored

on board until the opening of navigation, unless sooner

discharged by the shipper ; and, if not discharged, the

wheat was to be transported b}^ the vessel to some other

port, for the consideration of two and a quarter cents per

bushel for proper storage during the winter, and the going

freight for transportation. This contract was held not to

be maritime, and the court said :

*' The contract is primarily for storage, and the trans-

" portation is a mere contingency, possible or probable, in

*' the future. The wheat is received subject to the order
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" of the shipper, who may demand a redehvery tlie next

"day; and, even if it were definitely understood tJiat the

" ivheat was to be transported upon the opening of navi-

" gation to a distant port, the fact that a separate price was

'' charged for the storage during the 'winter would tend to

" sJtoir that, in fact, there were two separate contracts, one

'* only of which was maritime. * * * To be the sub-

" ject of an admiralty hen for a breach of contract, the

" vessel nmst be, at the time, engaged in commerce and

" navigation, or in preparation therefor, and the service

" mw5f he maritime in its nature.^'

In the case at bar, the railroad charges, if an}^, had

accrued, and the contract for storage had been entered

into, long before the contract for transportation to San

Diego was made or thought of. It is therefore clear that,

as against Silveira, no suit in admiralty could have been

maintained for the railroad charges. As said in the case

cited, the contract with him was primarily one for storage'

and the transportation a mere contingency. The contract

with respondents was made onl}- on the theory that they

had succeeded to Silveira's liabilities, and that they should

pay what he was bound to pay. The fact, if it be a fact,

tliat respondents expressly agreed to pay the railroad

chart^e, became necessary only because that charge was

not specified in the warehouse receipt. Had it been there

specified, they would have been bound to pay it. The

utmost effect of the statements testified to by Mr. Cooper

was merely that respondents thereby had notice of a pos-

sible lien on the barley for prior transportation, which

they had to discharge or assume to pay before they could

remove the barley from the warehouse. They were,
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therefore, merely performing the contract made by

Silveira, which, as shown by the case cited, was in no

sense maritime.

But, even were it otherwise, the rule would still be as

stated in that case. Libelant's contention is not that

respondents agreed to pay $4.35 cents per ton for trans-

portation from Moss Landing to San Diego, (though it

is so stated in the libel); but it is that, in consideration

that libelant should so transport the barley, and should

deliver it at San Diego upon an agreed part payment,

respondents would pay $3.10 per ton for that transpor-

tation, and would aho pay ivhatever back charges had

prevloudij accrued on the grain., the amount thereof not

being tlien specified or even known. As said in the

case cited, the fact that this alleged promise was to pay

for the storage and railroad charges, as such, and that a

separate price was charged for the freight by sea, shows

that there were really two contracts, of which the

former was not maritime. In either point of view then,

the case cited is, in principle, precisely like the present

one.

The case of The Richard Winshw, 67 Fed Rep. 259,

is the converse of the one last cited, and is, in one

respect, even stronger. The contract there was that the

vessel should immediately transport certain grain to

anotlier port, and there keep it, in the vessel, during the

winter, unless sooner unloaded by the shipper, the jJrice

for the entire service being fixed at three cents per bushel. It

was held that a court of admiralty had no jurisdiction

of a libel for damage to the cargo while the grain was
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held in the vessel at the port of anival. The court

said-

'* If any cause of action is shown, I think it is not with-

'* in the cognizance of admiralty. With the termination

" of the carriage the water-borne character of the con-

" tract ceased, and the vessel was converted into a mere

" winter storehouse for the corn. It is true that the ordi-

" nary contract of affreightment includes, and is only dis-

'* charged by, delivery to the consignee ; but here there

" was a constructive delivery, so far as concerned that

" contract, and thenceforward the corn was taken under

" the new bailment, that of warehouseman. Jurisdiction

" of that liability does not pertain to the admiralty."

[Citing The Pulaski, supra.] " The storage here in ques-

" tion was no more an incident of the transportation than

" it was there. The division of the contract into its sep-

" arate characters is here marked by the constructive

" delivery at Buffalo. The storage side of the contract

'* was not maritime."

That case, as before remarked, is especially strong,

because there one single price was fixed for the entire

service,—^both transportation and storage.

That case was affirmed (since the decision of the case

at bar in the District Court) by the Circuit Court of

Appeals (71 Fed. Rep. 426,) the court saying :

" The contract here was dual in its character. * * *

" A maritime contract must concern transportation by
" sea. It. must relate to navigation and to maritime em-
'• ployment. It must be one of navigation and commerce
" on navigable waters. Unquestionably there was here
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" a contract for carriage by sea, and that contract was

" maritime in its nature. But there was joined with it a

" contract with respect to the cargo after the completion

" of the voyage, that was in no respect maritime in its

" nature."'

In The Marpky Tags, (28 Fed. Rep. 429, 432,) a charge

for wh'irfage of a vessel while laid up for the winter was

held not to be maritime or within the admiralty jaris-

dicLicn. A similar ruling was made in The Slrius, (65

Fed. Rt^p. 226,) as to the services of a ship's keeper

while the vessel was out of commission; in The Ilendrick

Hudson, (Fed. Cas. No. 6,355.) as to salvage of a dis-

mantled vessel not then employed in commerce and

navigation; in A Raft of Cypress Logs, (Fed. Cas No.

11,527.) as to services in navigating a raft of logs on

navigable waters; and in Gurney v. Crockett, (Fed. Cas.

No. 5,874,) as to a ship's keeper. Each of those cases

was decided upon the principle above stated.

This rule was applied as long ago as 1803, in the casie

of LArina v. Manwaring, (Fed. Cas. No. 8,089). There

the master of a vessel, lying at Havana, contracted to

employ the libelant, for a voyage to Charleston and re-

turn, at certain monthly wages; which contract provided

that if the voyage should be changed, or if the vessel

should not return to Havana, the libelant should receive

200 dollars above his monthly pay. It was held that

the contract was separable, and that the provision for

the payment of the 200 dollars was not within the

admiralty jurisdiction, though connected with a mari-

time contract.

It is evident, therefore, that, regarding the alleged
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contract to pay railroad charges as distinct and separ-

able from the contract for transportation by sea. (as we

submit it should be regarded,) no recovery can be had

in admiralty upon that contract. The consideration for

that promise, if such promise there was was the prior

and completed transportation by land. Indeed, it was, in

terms, a promise to pay for sucli prior transportation by

land. Though connected witli a contract for transpor-

tation by sea, and forming with it a single transaction,

it was nevertheless a separate and distinct contract, not

maritime in its nature, and not cognizable in admiralty.

Counsel for libelant claims that this alleged promise

was made in consideration of the agreement to transport

by sea and to deliver to the consignee upon payment of a

part only of the freight charge. His position is, substan-

tially, that libelant said to respondents, " We will trans-

port this grain to San Diego for $3.10 per ton, and there

deliver it to the consignee on the payment of only $2.50

per ton, if you will agree to pay the balance of 60 cents

and whatever railroad and storage charges have already

accrued." The evidence, considered most favorably for

libelant, does not warrant any such construction of the

contract, as we will hereafter show. But, granting its

correctness for the sake of the aroument, it does not dis-

tinguish this case from that of The Pulaski, and still less

from that of The Richard Winslow. State it in what form

of words you will, it was nothing but a contract to pay

for land transportation. It is not claimed by libelant that

respondents agreed to pay, in addition to the $3.10 per

ton, either $1.00 or $1.25 per ton. It is merelv claimed

that they agreed to pay the railroad and storage charges
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if any there were. If there had proved to be no such

charges, they would have had nothing to pay on that ac-

count. If it were true, then, that that promise was niad^,

and was made in consideration of the agreement to trans-

port by sea, that fact would not render the promise a

maritime one ; and it would be no more within the juris-

diction of a court of admiralty than a promise to convey

a tract of land in consideration that the promisee should

transport certain freight for the promisor by sea.

III.

The jurisdiction of courts of admiralty, in cases of con-

tract, IS limited to such coNTRAcrs as are purely
maritime; and, therefore, if the alleged CONTRACT

BE REGARDED AS ENTIRE AND NOT SEPARABLE, NO PART OF

IT IS WITHIN THE ADMIRALTY JURISDICTION.

We have so far discussed the case on the theory (which

we believe to be correct) tliat the alleged stipulation for

the payment of railroad charges is separable from the rest

of the contract. But, if we should concede the contract

to be entire, in such sense that the agreement to transport

the grain from Moss Landing to San Diego could not, for

any purpose, be separated from the agreement to pay for

the prior transportation by land, the only result would be

that the contract would be not at all maritime, and there

would be no jurisdiction in admiralty as to any part of it.

When any material or substantial part of an indivisible

contract is of a character not maritime, the courts of ad-

miralty are without jurisdiction, even though some parts

of the contract would be, if standing alone, of a maritime
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nature. This doctrine has been uniformly maintained in

this country.

In Grant v. Poillon, 20 How. 162, 168, the court said:

" The jurisdiction of courts of admiralty is limited, in

" matters of contract, to those, and to those onl}^, which
" are maritime."

And the court quoted with approval the following lan-

guage from the syllabus to Flummer v. Webb, infra :

"A contract of a special nature is not cognizable in the

" admiralty, merely because the consideration of the contract

" is maritime. The whole contract must, in its essence,

" be maritime, or for compensation for maritime service."

In reoples Ferry Co. v. Beers, 20 How. 393, 401, the

court said:

" The admiralty jurisdiction, in cases of contract, de-

" pends primarily upon the nature of the contract, and
" is limited to contracts, claims, and services, purely
*' maritime, and touching rights and duties appertaining
" to commerce and navigation."

In The Belfast, 7 Wall. 624, 037. the court, enumerat-

ing the subjects of admiralty jurisdiction, said:

' Contracts, claims, or sqvyiqq, purely maritime, and
" touching rights and duties appertaining to commerce
" and navigation, are cognizable in the admiralty."

in Ex parte Easton, 95 U. S. 68, 72, the court said:

"Admiralty and maritime jurisdiction is conferred by
" the Constitution, and Judge Story says it embraces two
" great classes of cases,— one dependent upon localitj^,

*"' and the other upon the nature of the contract. * * *
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" Speaking of the second great class of cases cogniz-

" able in the admiralty, Judge Story sa3's, in effect, that

" it embraces all contracts, claims, and services which

" are purely maritime and which respect rights and

" duties appertaining to commerce and navigation.

* *

" Maritime jurisdiction of the admiralty courts in

" cases of contracts depends chiefly upon the nature of

" the service or engagement, and is limited to such sub-

" jects as 'AY Q purely maritime, and have respect to com-

•' merce and navigation within the meaning of the

" Constitution."

And, in The Eclipse, 135 U. S. 599, 609, the court

said:

" The [admiralty] jurisdiction embraces all maritime

" contracts, torts, injuries or offenses, and it depends,

" in cases of contract, upon the nature of the contract,

" and is limited to contracts, claims, and services purely

" maritime, and touching rights and duties appertaining

" to commerce and navigation."

This principle was applied in Plummer v. Wehh^ (Fed.
'

Cas. No. 11.233,) by Judge Story, who did more than

any one to enlarge the conception of admiralty jurisdic-

tion to its present wide extent-. That case was a libel

in personam for breach of a contract by which the minor

son of the libelant was shipped by his father on a vessel

of which the defendant was master, to serve on the ves-

sel without wages, and by which the master agreed,

among other things, to give the boy good, careful,,

tender, and paternal usage. The breach alleged was a
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violation of the latter stipulation. The libel was dis-

missed for want of jurisdiction. Judge Story, after a

splendid vindication of his course in contending for the

most liberal construction of the powers of courts of

adniiralt}'', said:

" The difficulty is in affirming this contract to be solely

" and exclusively a maritime contract. * * * So far

" as the services of the b;jy are concerned, these services

" are principally maritime ; but they constitute, not the

" ground of the present claim, hut the consideration for

" the stipulations of the Master for paternal and proper

" usage. * * * I cannot say that the whole contract

" is here of a maritime nature. There is mixed up in it

" obligations ex contractu not necessarily maritime ; and

" so far the contract is of a special nature. In cases of

" a mixed nature it is not a sufficient foundation for ad-

" miralty jurisdiction, that there are involved some ingre-

" dients of a maritime nature. T.ie substance of the

" whole contract must he maritime. * * ^^ If the

" contract were to convey a farm or a house, or to build

" a mill, or to furnish manufacturing machines, or to

" weave cloth, in consideration of marine services, it

" would hardly be contended that a court of admiralty

" had authority to enforce these special stipulations. In

'• such a mixed contract the whole would most appropri-

" ately belong to a court of common law. After consid-

" erable reflection upon the subject, I have not been able

" to persuade myself that a contract ' for good, careful,

" kind, tender, and parental usage,' in consideration of

" marine services, upon a special retainer without wages,

" is properly cognizable in an admiralty forum."
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And the syllabus of that case, prepared, as we are told

by Jud^e Story himself, contains the language quoted by

the Supreme Court in Grant v. Poillon, supra.

This question was elaborately considered by Mr. Justice

Nelson in The Pacific. (Fed. Cas. No. 10,643.) The

jurisdiction of the court of admiralty was maintained in

that case, on the ground that the contract was maritime

in all its parts ; but the principle for which we contend

was vigorously maintained. The court there said :

" The first ground of objection is founded upon a course

" of reasoning which cannot be maintained. It assumes

" that the contract is severable, and that parts of it may

'/ properly be the subject of admiralty cognizance, being

" fur maritime services, and parts of it not, being for

" services that relate to subjects not maritime in their na-

"ture.or object; and that, if the cause of action arises

" from a breach of tlie latter stipulations, the remedy is

" in the common law courts, and if of the former, it may

"be in the admiralty, assigning the jurisdiction to the

" different tribunals according to the nature of the stipu-

" lations of which a breach is charged.

" Now, the short and obvious answer to all this is, that

"the contract is an entirety; and that, in order to ascer-

"tain whether it is the proper subject of admiralty juris-

" diction, we must look to the whole and every part of it,

" the same as we must look to the whole and every part

" of a contract when endeavoring to ascertain its legal

" import and effect. It must be wholly of admiralty cog-

''nizanzz, or else it is not at all within it. There canno

" 6e a divided jurisdictio7i.

" The argument is also put in another form. Assum-



22

"ing the contract to be an entirety, and not partible, and

''that it must be so viewed in endeavoring to ascertain its

''nature and character with reference to the jurisdiction

" to be exercised, it is urged that it must then appear

"that all its material and substantial parts going to make
"up the essence of the contract are maritime in their

" character and object, and for the performance of mari-

"time services; and that, inasmuch as the material parts

"of the contract in this case are not of that description,

" but relate to other subjects, such as the fitting up of the
" ship and limitation of the number of passengers, it can-

" not be regarded as the subject of adiniralty cognizance.

" No doubt, if this analysis and interpretation of the
" contract could be maintained the conclusion would be a
" sound one."

It would seem obvious, on principle, that such must be
the rule. The moment it is ascertained that a contract is

an entirely,—that it is really one contract and not merely
several connected contracts,—it follows that the only

forum in which a remedy can be had for a breach of that

contract must be that forum which has jurisdiction over
the whole contract and every part of it. If there be a

substantial part of the contract which is not within the

admiralty jurisdiction,—a jurisdiction which is special and
limited,~resort must be had to the courts of common
law and equity, which alone possess general jurisdiction.

It therefore cannot avail libelant to claim that the con-

tract in question is entire and inseparable.

In some- of the cases cited under this head and under
the preceding one, a distinction is made as to stipulations,

which though not maritime in themselves, are merely
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incidental to a maritime contract. There are cases, no

doubt, in wliich the existence of such stipulations will not

deprive the contract of its maritime character. Thus a

contract to supply a traveler with food and medicine, even

at sea, is not necessarily a maritime contract. But a con-

tract by the owner of a vessel to transport a passenger

by sea, and, during the voyage, to provide him with food

and medical attendance, all for a single price in gross, is

undoubtedly a maritime contract. The transportation by

sea is the principal thing and the various things to be

done by the owner are so connected that the incidental

things partake of the nature of that to which they are

incident. So. where goods are delivered to a carrier for

immediate transportation by sea, with a stipulation that,

until he is ready to load them into the vessel, he shall

store them in his warehouse, he is liable, during that

period of storage, as a carrier and not merely as a ware-

houseman, and the whole contract is maritime. In such

case, the storage is a mere incident to the transportation.

But, if the contract be that the carrier shall receive the

goods into his warehouse, and there store them while

awaiting orders for shipment, and shall transport them by

sea when directed by the shipper, all for a single fixed

price, the storage is itself a principal thing, and is not so

necessarily connected with the transportation as to par-

take of its character. And it is obvious that the bare

fact that several promises are made in one contract, does

not show that some of them are merely incidental to the

others. That question must be determined by the nature

of the acts agreed to be performed. It is, perhaps, dif-

ficult to frame a rule which will afford a proper test in
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all cases ; but we believe it to be generally correct to say

that one of such acts will not be deemed merely inciden-

tal to the other, unless the latter act be, in its nature, the

principal thing contracted tor, and the former act be one

intended to render the performance of the principal act

more beneficial to the promisee, or to ft\cilitate its per-

formance. We believe that there has never been a case

where a stipulation for the sole benefit of the promisor

has been held to be a mere incident to the thing promised

by him.

However this may be, the present case presents no

diflSculty on this score. As we have before pointed out,

the alleged promise of respondents to pay railroad charges,

concerned the libelant only in its capacity as warehouse-

man, while the agreement for transportation was made by

libelant in its character as carrier. The case is precisely

the same as if the warehouse had been operated b}- one

person and the ship by another, and a separate contract

had been made with each. The alleged promises in this

case are as distinct in their nature as in the case sup-

posed; and the only bond of union between them is the

accidental fact that they were made with one person, who

happened to be acting in those two different capacities.

For all the purposes of this case, the libelant must be

considered as two distinct persons,-—the one a warehouse-

man and the other a carrier; and a promise made to it in

the former capacity cannot be deemed merely incidental

to an ao-reement with it in the latter character.
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IV.

No QUESTION OF APPLICATION OF PAYMENTS ARISES IN THIS

CASE.

Counsel for libelant contends -that libelant appropriated

the $2.50 per ton, paid by the Howard Commercial

Company, to the satisfaction of its demand for railroad

charges; and that, therefore, it is suing here only for a

balance due upon the freight by sea, which is \vithin the

admiralty jurisdiction. There are several conclusive

answers to that contention.

(a) No such application is disclosed by the evidence.

There is not a syllable of testimony to show that libelant

ever made any particular application of that payment. On

the contrary, libelant's own evidence shows (pp. 29, 34)

that, after that payment had been made, libelant made a

formal demand on respondents for tliis particular $1.00

per ton; thereby conclusively negativing any such appro-

priation of the payment as is now claimed.

Nor is any such application averred in the libel. It is

there alleged that respondents agreed to pay $4.35 per

ton for transportation from Moss Landing to San Diego,

and that there had been paid $2.50 on account thereof;

and (p. 4) that it was agreed that that sum " should be

" credited as a payment, on account, toward the payment

" of said sum of $4.35 per ton." Those allegations are

entirely inconsistent with any appropriation of that pay-

ment to any particular item or items, and libelant is bound

by its pleading.

The citations of the record in libelant's brief are not

to the point. The testimony on page 30 simply shows
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that libelant had paid this charge to the railroad com-

pany, and says nothing about any application of this pay-

ment. That settlement with the railroad company,

moreover, was had (p. 33) on February 11, 1895, not only

long after the payment in question, but (p. 34) long after

a specific demand had been made on respondents for the

payment of this particular item; and the witness testifies

(p. 34) that, at the time of that demand, there was no

entry on libelant's books of any such charge.

The citation to page 21 is to the opening statement of

counsel for libelant, which is certainly not evidence. That
to page 26 is to the opening statement of counsel for re-

spondents, which is likewise not evidence, unless it con-

tains an admission ; and there is no such admission. The
mere statement of counsel of their understanding of the

diiFerence between the parties as to the facts certainly

cannot be taken as an admission of the correctness of any
part of the statement of either,— clearly not as to a mat-

ter not put in issue by the pleadings. As, however,

libelant's own testimony directly negatives the appropria-

toin now claimed, the matter is not of much im-

portance.

{b) The evidence shows beyond question that respond-

ents intended that payment to be made on account of the

$3.10 freight rate, and that libelant was well aware of

that fact at the time of the payment. It was therefore

bound to apply it in accordance with that known inten-

tion. When the intention of the debtor, at the time of

payment, is known to the creditor, or is evinced by the
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circumstances of the case, the creditor is as much bound

thereby as by an express direction of the debtor.

Hanson v. Cordano, 96 Cal. 441

;

Tayloe v. Sandiford, 7 Wheat. 14, 20;

PhillijJS V. McGuire, 73 Ga. 517;

Holley V. Hardeman, 7Q Ga. 328

;

Seymour v. Van Slyck, 8 Wend. 403;

Stone V. Seymour, 15 Wend. 19;

Shaw V. Plcton, 4 B. & C. 715,

Thus, the creditor can not applj^^ a payment to a debt

of which the debtor was unaware, (73 Ga. and 7Q Ga.

supra,) nor to a debt which the debtor denies, (7 Wheat.

supra,) nor to a debt which the debtor supposed was not

yet entered on the creditor's books. (8 Wend, and 15

Wend, supjra).

In the present case, the testimony of Mr. Cooper him-

self shows (pp. 27, 28) that the $2.50 per ton to be paid

by the Howard company was fixed because that company

had a special freight rate of that amount from San Fran-

cisco and expected to pay no more, and that it was un-

derstood to be a part payment on the $3.10 freight rate

from Moss Landing. His conduct shows that he acted

throughout on that assumption, for he testifies (pp. 29,

34) that, after that payment, he demanded this identical

$1.00 per ton, from respondents. Mr. H. W, Goodall, a

witness for libelant, testifies (p. 40) that, in the conversa-

tion between Mr. Cooper and Mr. Cook, (the last conver-

sation between the parties,) Mr. Cook stated that the

arrangement with the Howard Company was that they

" should not be charged more than $2.50 freight," and
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that Mr. Cooper said that, in that event, respondents

" would have to assume " tlie back charges, in order to

have the grain dehvered at San Diego " at the usual

rate."

Moreover, it is undisputed that, at no time during

these conversations nor at any time until after this pay-

ment, did respondents, or even Mr. Cooper, know the

amount of the alleged railroad charge, nor even whether

there was any such charge. It was considered as a mere

possibility. (Pp. 27, 28, 32, 33, 40.)

It is evident, then, from libelant's own testimony, that

it was understood between the parties, in the beginning,

that the payment of $2,50 per ton to be made at San

Diego was on account of the freight by sea; and, of

course, that was the understanding of the Howard

company when it paid it. And, as, at the time of that

payment, neither respondents nor the Howard company

knew that there was any railroad charge to be paid, and

as libelant was aware of their lack of information, it was

bound to know that that payment could not have been in-

tended to apply to any such charge. Libelant, therefore,

had no legal right to appl}^ that payment to anything but

the sea freioht.

(c) On November 16, 1894, respondents rendered to

libelant a statement, (pp. 72-3,) in which they credited

the payment of $2.50 to the account of the $3.10 sea

freight, and which made no reference to any railroad

charge. .As this statement purported to bean adjust-

ment of the whole transaction, it was an unequivocal re-

pudiation of any liability for any such railroad charge.

It cannot be pretended that, up to that time, libelant had
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made any special application of the payment in question.

At some time in November, the exact date not being

alleged or proven, (pp. 4, 34.) libelant demanded of re-

spondents this $1.00 per ton. As the grain was shipped

on November 2, and the telegram to San Diego was sent

November 6, there can be no presumption that this

demand was made before November 16; and, as agamst

the pleader and the party holding the burden of proof, it

must be presumed to have been later. The adjustment

between libelant and the railroad company was not had

until February 11, 1895. It is therefore certain that no

such application. as libelant claims had been made (if any

was ever made) up to the time of the rendition of respond-

ents' statement. As that statement repudiated any lia-

bility for any railroad charge, this matter is ruled by the

settled principle that the creditor can make no application

after a c Mitroversy has arisen between the parties.

U. S. v. Kirkpatrick, 9 Wheat. 720, 737;

Robinson Y. DooUttle, 12 Vt. 246, 249;

Milliken v. Tufts, 31 Me. 497, 501;

Ajjplegate v. Koons, 74 Ind. 247.

V.

The evidence does not show that respondents ever con-

tracted TO PAY THE ALLEGED RAILROAD CHARGE.

If, as we confidently believe, this controversy is not one

of admiralty jurisdiction, it will not be necessary for the

Court to examine the evidence on this point; and we

mio-ht well rest the case without discussing it. But, lest

we should be supposed, by silence, to admit the fact to be

as contended by libelant, we will briefly refer the Court
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to the evidence as to this matter. Counsel for libelant

has undertaken to quote a considerable portion of the

testimony in his brief; but his quotations are but partial,

and much important matter is omitted.

On this question, the burden of proof is clearly on libel-

ant. Libelant has alleged a contract to pay $4.35 per ton

for carrying this freight. This allegation is denied by
respondents; and libelant must, of course, prove it, and
cannot recover except upon a preponderance of evidence.

The testimony of the witnesses is conflicting and,

indeed, directly contradictory. As the witnesses are,

so far as appears, of equal credibility, the contention of

libelant must fail, unless there are circumstances in the

case to turn the scale in its favor. No such circum-

stances have been pointed out by counsel for Hbelant;

while, as we shall show, the circumstances, so far as

they go, corroborate the testimony of respondents. As
it will be necessary, if this point be considered at all,

for the Court to read the entire evidence, and as that

evidence is brief and simple, we shall not attempt any
elaborate analysis of it. It will be sufficient to refer

to the salient points.

It is conceded on both sides that, at some stage of the

transaction, the attention of respondents was called to

the possibility of back railroad charges on this grain;

and the only dispute is as to whether that information

was given before the conclusion of the bargain, and
whether respondents ever agreed to pay any such

charge.

Mr. Cooper, for libelant, testifies (p. 27) that he had
a conversation with Mr. Ferguson, one of the respond-
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ents, by telephone, in which he fixed the freight rate

from Moss Landing to San Diego at $3.10 per ton, and

that he then informed Mr. Ferguson " that there would
" probably be charges on the grain from some point on
" the narrow gauge railroad to Moss Landing"; that Mr.

Ferguson stated tliat he might wish to have the grain

delivered at San Diego at the Howard rate,— $2.50,

—

and that witness replied that that could probably be

arranged. He does not claim that Mr. Ferguson agreed

to pay any such railroad cliarge.

It was shown by libelant that the grain was shipped

by a steamer which sailed November 2d. (P. 85.) Mr.

Cooper testifies (pp. 28, 29, 35) that, on November 3d,

(after the grain had gone forward.) he had a conversa-

tion with Mr. Cook, another of respondents, in which

he "again spoke of the possibility" of such back

charges; and that Mr. Cook thereupon requested him

to telegraph the agent at San Diego to deliver the grain

for $2.50, he agreeing that libelant should collect "the

balance" from respondents at Snn Francisco. He
does not claim that Mr. Cook expressly agreed to pay

any railroad charge. He further testified (p. 29) that,

in accordance with Mr. Cook's request, he sent a tele-

gram on November 6th, directing the agent at San

Diego to so deliver the grain, "turning in relief voucher

" for storage and balance freight rate to be collected from"

respondents.

The testimony of this witness shows (pp. 31-34) that,

at no time during these negotiations, did he know or

state to respondents that there would, in fact, be any
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such railroad charge, nor, if any should be found to

exist, how much it would be.

Mr. H. W. Goodall, for libelant, corroborated Mr.

Cooper as to the conversation with Mr. Cook on Novem-

ber 3d.

This was all the testimony for libelant as tc the con-

tract between the parties.

Mr. Ferguson, for respondents, testified (pp. 43-61)

that he had several conversations on the subject with

Mr. Cooper on October 2Gtli and 27th. The substance

of these conversations was this: He informed Mr.

Cooper that, having had an inquiry for barley from the

Howard company, he had found a lot at Moss Landing

which had been quoted to him at a price f. o b. there,

which lot would be available 'if a rate could be ob-

'• tained by which it could be shipped." Mr. Cooper

stated that the rate would be $3.10 per ton, and refused

to give a reduction to $2. 50,— the Howard special rate

from San Francisco. Thereupon respondents closed the

trade for the grain with Waterman & Co., but did not

then pay them or receive the warehouse receipt. Mr.

Ferguson then had a further conversation wi'h Mr.

Cooper, in which he informed him that he had pur-

chased the grain on the basis of the quoted freight

rate of $3.10, and requested Mr. Cooper to deliver it at

San Diego on the payment of $2 50, agreeing that re-

spondents would pay the difference of 60 cents. Mr.

Cooper assented to this, but stated that there might be

some -'back charges" on the grain. Theretipon re-

spondents procured the warehouse receipt, which showed

a storage charge of 25 cents, and settled with Water-

i
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man & Co. on that basis, deducting that amount from

the purchase price. Mr. Ferguson then informed Mr.

Cooper that he had obtained the warehouse receipt, and

that it showed that the back charge was 25 cents per

ton, which would make the total amount to be paid by

respondents 85 cents per ton. To this Mr. Cooper

assented. Respondents then sent the warehouse receipt

to Mr. Cooper, and the grain went forward as before

stated.

Mr. Cook, for respondents, testified (pp 63-84) as to

several conversations between himself and Mr. Cooper.

The material points were these : On October 26th, Mr.

Cooper informed him that he had arranged with Mr.

Ferguson to deliver the grain at San Diego for $2.50

and collect the balance of 60 cents from respondents.

On October 27th he informed Mr. Cooper that there

was a charge of 25 cents for storage shown b}^ the ware-

house receipt, and gave him a written memorandum show-

ing the amount of barley, and specifying that respond-

ents were to pay 60 cents per ton difference in freight

and 25 cents per ton storage, on demand after shipment.

Mr. Cooper made no objection. On October 29th he

handed Mr. Cooper the warehouse receipt. On Novem-

ber 3d, after the sailing of the vessel, no bill for their

indebtedness having been presented to respondents, Mr

Cook, fearing that the bill might have gone forward to

the Howard company, called on Mr. Cooper and requested

hioi to telegraph his agent at San Diego. Mr. Cooper

then, for the first time, spoke of possible back charges.

Mr. Cook said that the warehouse receipt specified the

back charges as 25 cents per ton. Mr. Cooper then



34

said there might be railroad charges from Blanco. Mr.

Cook replied that there could be no such charge, because

it was not specified in the receipt. After some discus-

sion, Mr. Cook still persisting that the terms of the re-

ceipt must govern, Mr. Cooper agreed to telegraph as

requested. Up to that time neither of respondents had

heard anything about railroad charges, nor did the}^ at

any time know where this gram originated, nor what

arrangements there were between the railroad company

and libelant. (Pp. 33, 55, 73.)

It will be seen that respondents were purchasing this

grain under circumstances which made it necessary for

them to know, in advance, what it would cost, that tliey

so informed libelant, and tliat they purchased the grain

on the faith of their understanding with libelant. The

fact that Mr. Cooper, on November 3d, informed Mr.

Cook that there might be railroad charges, is therefore

entirely immaterial. The grain had already been pur-

chased and shipped, and the contract, whatever it was,

was then complete. It is not claimed that Mr. Cook

Agreed, in terms, to pay any railroad charge, and notice

to him of its possible existence was unimportant at that

time. The whole question, then, turns on the conver-

sations with Mr. Ferguson. Mr. Cooper says that he

told Mr. Ferguson that there might be railroad charges.

Mr Ferguson denies this, and says that all Mr. Cooper

said was '' back charges." Now, there is nothing in the

world to corroborate Mr. Cooper; but the circumstances

strongly suggest the probability of Mr. Ferguson's state-

ment. It is not credible that a business man would

purchase grain, as this was being purchased, subject to
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a lieu of wholly unknown extent, Mr. Ferguson had

already stated to ^[r. Cooper that the question of the

purchase of the grain depended upon the terms he could

secure from libelant; and it is not to be believed that,

after being informed of a possible charge of an indefinite

amount, he would have purchased the grain without a

definite adjustment. When Mr. Cooper told him there

might be back charges, he went and examined the ware-

house receipt. Finding there a charge of 25 cents for

storage, he assumed, and had the right to assume, (the

receipt being negotiable.) that this was the only charge;

and he purchased the grain on that basis. His testi-

mony, being in accord with the probabilities of the

case, is therefore to be preferred to that of Mr. Cooper.

Another significant circumstance in the case is the

fact that libelant, though challenged to do so, (pp.

35-6,) was wholly unable to specify a single instance

in which it had ever exacted any payment of any rail-

road charge from the owner of goods stored in the Moss

Landing warehouse. Certain manifests and other entries

(pp. 84-95) were produced in response to our challenge:

but in each case, except that of the grain in contro-

versy in tbis suit, the goods were shipped direct to San

Diego from a point on the railroid. and were never in,

libelant's warehouse. It must, theref-re. be taken as a

fact, that in no case, other than the present one, has

any such charge been made. It would indeed, seem.

highly improbable that such an attempt to repudiate the

obligations of a negotiable warehouse receipt would not

meet resistance at the outset. It is, therefore, at least,

probable that this charge was an afterthought; and, at
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any rate, this circums'ance is sufficient to cast a doubt

on the reliability of Mr. Cooper's testimonv.

But, even if we should assume every word of his tes-

timony to be true, it does not prove any contract to pay

this alleged charge. As we have before said, it is not

claimed that respondents ever expressly agreed to pay

it. The claim is that, from the alleged fact that they

were notified of the possibilitv of such a chirge, nn

agreement to pay it must be inferred. Such an infer-

ence might, perhaps, be drawn, if they had been in-

formed that there icas such a charge, which they would

have to pay. But, when they were told (if they were

told) that there might possibly be such a charge, they

bad an absolute legal right to assume that, if there were

an}', it would be specified on the receipt. Finding no

«uch charge on the receipt, they had an absolute legal

right to rely on its non-existence. The receipt did not

even show that the grain had ever been over any rail-

road, and it expressly provided that the goods miglit be

withdrawn from the warehouse, for local use or con-

sumption, upon payment merely of the specified storage

chargf s. It is not claimed that respondents were in-

formed that there might be a charge not specified in the

receipt; and therefore they had no notice of anythinor

contradicting the receipt. Indeed, the receipt is made
conclusive by statute, and libelant could not be permit-

ted to contradict it.

Stats- Cal. 1877-8. 949 ; Sees. 5, 6, 8; (for which

see appendix to this brief);

Bis},jr)p V. FaOcerth, 68 Cal. 607.
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This receipt, in the bands of Waterman k Co.. its in-

dorsees without notice, was unquestionably conclusive.

Their agreement to deliver the grain, f. o. b , was fully

satis?fied by their transfer of the receipt and the deduc-

tion, by them, of the charges therein stated, from the

purchase price. Under such circumstances, respondents

would have no recourse on Waterman ^V: Co., and it is

absurd to suppose that they would have purchased the

grain with an unascertained charge upon it. At any

rate, as no express agreement to pay any such charge

was proved or claimed to exist, no such agreement can

be inferred from the facts testified to by Mr. Cooper.

VI.

The demand i.v controversy is not admitted by the

ANSWER.

Counsel for libelant contends that the admission in

the answer of the allegations of the fourth article of the

libel, amounts to an admission of the allegations of the

third article as to the contract. As the allegations of

the third article are expressly denied, (pp. 12, 13.) a

mere failure to deny them a second time cannot amount

to an admission. Even if those allegations had been

repeated in the fourth article, it would not have been

necessary to repeat the denials. But they are not so re-

peated. The allegations of the latter article are merely

as to the delivery of the freight and the part payment

of $2.50 per ton; and the recitals that the delivery was

•• in full compliance with the agreement above stated,"

and that the payment was " pursuant to the agreement,"

are not new allegations of the fact of the contract, but
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mere averments that, as matter of law, the delivery and

payment were such as were required by the contract

previously alleged. Thei^e averments might be, and

were in fact, true, even although no such contract had

ever been made. Respondents' answer, denying the

contract, but admitting these latter averments, was

therefore strictly correct.

Moreover, libelant, on the trial, treated the allega-

tions as to the contract as denied, and introduced proof

in support of them; and it cannot now be heard to claim

that they were admitted.

YIT.

The decree properly awarded costs to respondents.

The libel in this case alleged a contract strictly and

purely maritime, and a breach of that contract. The

District Court, therefore, acquired jurisdiction of the

libel. The answer denied the contract as alleged, ad-

mitted a contract for a less sum, and averred payment

of part of that sum and tender of the residue. On the

face of the pleadings, then, an issue was formed on a

maritime question, and, on the determination of that

issue in favor of respondents, they would, of course, be

entitled to costs.

On the trial, libelant departed from the allegations of

its libel, and undertook to prove, not a maritime con-

tract for the payment of $4.35 per ton, but, at best, the

maritime contract for $3.10 per ton admitted by re-

spondents, and another and non-maritime contract for

$1.25 per ton. As to the contract for $3. per ton.

the defenses of payment and tender were complete, and,
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being proved to be true, entitled respondents to a judg-

ment in their favor, so far as that issue was concerned.

As to the alleged contract for $1.25 per ton, the couf-t

had no jurisdiction. It could not determine whether

such a contract was made or not. AYhen, therefore, it

was proved that respondents had paid or tendered all

that could be recovered from them in that forum, they

were clearly entitled to their costs; and the court could

not withhold costs because it was unable to determine

whether or not respondents were indebted to libelant

on some other account not within the court's jurisdic-

tion. On the only matter within the jurisdiction of the

court, the respondents proved a perfect defense, and the

decree was therefore right.

It may be remarked that counsel's statement that the

tender was made in full of all demands, is incorrect.

The tender was in writing, (pp. 72, 73,) and was ex-

pressly made upon the demand of $3.10 for sea freight

and 25 cents for storage As it was sufficient to satisfy

those demands, it was not material for the court to in-

quire, and it had no jurisdiction to inquire, whether or

not libelant had another and non-maritime demand.

We have discussed this case at much greater length

than its pecuniary consequence demands; for which we

hope that the importance of the principal question will

be our excuse.

We respectfully submit that the decree should be

affirmed.

E. B. & GEO. H. MASTICK,

For Appellees.
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APPENDIX.

Extracts from Statute of California of April 1, 1878,

{Stats. 1877-8, 949,) referred to on page 30 of this brief.

Sec. 5. Warehouse receipts for property stored shall

be of two classes: First, transferable or negotiable; and

second, non-transferable or non-negotiable. Under the

first of these classes, all property shall be transferable

by the indorsement of the party to whose order such

receipt may be issued, and such indorsement of the

party shall be deemed a valiii transfer of the property

represented by such receipt, and may be in blank or to

the order of another. All warehouse receipts for prop-

erty stored shall distinctly state on their face for what

they are issued, as, also, the brands and distinguishing-

marks; and in the case of grain, the number of sacks,

and number of pounds, and kind of grain; also, the

rate of storage per month or season charged for storing

the same.

Sec. 6. No warehouseman, or other person or per-

sons, giving or issuing negotiable receipts for goods,

grain, or other property on storage, shall deliver said

property, or any part thereof, without indorsing upon

the back of said receipt or receipts, in ink. the amount

and date of the deliveries. Kor shall he or they he alloiced

to make any offset, claim, or demand other than is expressed

on the face of the receipt or receipts issued for the same, when

called upon to deliver said goods, merchandise, grain, or other

property.

Sec. 8-.- All receipts issued by any warehouseman or

other person under this Act, other than negotiable, shall

have printed across their face in bold distinct letters, in

red ink, the words non-negotiable.
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In thr Tuitrd States Circuit Court, Xnrtltfrn Dirisioti,

IN THE MATTEL ( >F THE RECEIV-
\^

ERSHIP OF THE SEATTLE LAKE
SHORE RAILROAD ( < LMPAXY,

and

PETETJ <J. T,n\< -rWoUTTL ET AL..

Pt-TiTinllHl-S.

VS.

THE x<»ktiii:i:n pacifk' kail-

road COMPANY, ET AL..

Defendants.

Notice.

To the Defendants, the Seattle Lake Shore an<l EastHiu

Railr<»ad Company, The Xoithern Parifit- Railroad

Cumpany, Henry Ives, Henry Rouse and H. (\ Paynt-.

Rpceivprs. and to Andrew F. Rnrlei^fh. tll^-i^ AtTorney:

Voii and each of you will plea.se take notice that thn

I>Htitions in the above-named ranses, will b*^ called up for

hearinji and determination bef(»re the Hou. C. H. Hanford,

Judjre of the above-entitled court, at his courtroom in the

(Vdman Block, Seattle, Kinir couhtv. at the hour of thr

o'clock A. M. of the Ktrli ilay ni Aii-nsr. or as soon there-

after as ronnsel can l»e heard.

JAMES IIAMILT* (N LEWIS,

AtToi-nHV fi.r Petitioners.



The Farmers' Loan and Trust Co.

Ill till I iiitn] Sfiifts ('In-ii'it Cdiirt, X'liiJitrii Dirisiaii. IlaJd-

iiK] ('(Hirt at Srattlc.

PETEK G. LONdWOlJTII, laCHAKl)

A. BELLlXdEK AND >ri(MIAEL

RASKEV,
PetitioiHMs,

vs.
I

THE XOETHEKN PAriFIC KAIL-
|

ROAD COMPANY, IIENPY IVES,

IIENKV POrSE Jiiid II. ('. PAYNE,

litMH'ivcrs,
1

Pespondents. j

Petition.

Your petitioner, Peter (t. Loii«wortli, petitions and in-

forms the Court that upon a cause of action duly stated

against the defendant, The Northern Pacific Pailroad

Company, he did recover a judi>ment for the sum of |3,000,

together with costs, .firu.OO, which judgment was recov-

ered on October 30th, 1893, with interest, to -wit, of about

the amount of -1240; tliat said judiiment has been duly re-

corded and the defendant duly notified of the same, and

that the same became a lien in favor of petitioner from

the date of October 30, 1893, and is duly entered in volume

(ue of the Journal, pao-e 79 of the Pegister of Judgments

of this Honorable Court.



V. Peter G. Loiigivorth, et al.

11.

And Yonr petitioner, Eichard A. Bellinp^er, informs the

Coiiii: that npon a dne canse of action dnlv stated, he did

recover of and ajiainst the defendant, The Northern Pa-

cific Railroad fompany, judoment on October 24th, 1883,

for 11500, to.iiether with interest from said date at eight

per cent, amounting to abont flOO, together with costs in

the sum of |lfi.50; which said judgment is recorded in

volume one, page 77 of the Register of Judgments.

*

HI.

And your petitionei-s, ^lichael Raskey and wife, petition

the Court and inform the (N)urt that they duly recovered

in a due cause of action against The Northern Pacific Rail-

road Company, a judgment for tiie sum of .|500, and costs

|220.2(), with interc-st amounting to about |50, which

said judgment was duly recorded in volume one, page 80

of the Register of Judgments.

IV.

That all of said judgments were duly notified to the de-

fendant, and the said suits were brought and pending pre-

vious to the defendant going into the hands of a receiver,

and siu<-e said judgments have become and are liens in

favcn- of petitioners and against the defendant.

Y.

That frequent and constant demands for the payment

of the said judgments have been made upon the defend-

ant, but the same have been wholly ignored, and the said

receivers of the defendant wholly ignore the same.
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VI.

That the r(-i)()rts of TIk^ Nortliern Paritic liaili-oatl

( 'oiiiiKiny aiul the said icMcivei's show that the said road is

earniiiLi coiiijdete and sufficient sums to defray all ex-

penses of its operation, leaving a balance due to the crt^dit

of the said receivers to Ix^ applied to the payment of such

debts as are maturt'd and dne; tliat ficnn th(» re])ort of the

said Northern Pacific receivers, niacU^ in their last report

submitted to the Court, said report beinjij filed in tlie city

of Milwaukee and in the city of St. Paul, there appears a

larjje sum, to-wit, more than .f180,000 as a net return, after

the ]>aym(Mit of expenses, for the first quarter after April

1st, 1804; that the said report further discloses that the

said company has assets far in excess of all debts and lia-

bilities, to the amount of, in the said excess, of three and a

half million dollars; that notwithstanding- such report, the

said receivers refuse to pay the said judiiinents or any part

thereof.

YII.

That the judoments herein referred to are hereby evi-

denced by a certified transcript from this Hon, (V)urt

marked Exhibits A, B, and (\

Wherefore, petitioners pray that your Honor will order

the said auditor of the said receivers to audit and pay

said judgments to these petitioners within the period of

not more than thirty days; that upon the failure so to do

your Honor will permit petitioners to issue execution out

of this Hon. Court, and the same to be levied against the

lands and tenements and properties of the said defendant
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suffirient to pay tlic said ju(li;in('iits, costs and interest.

And your jx'titioiicrs will evci- pray.

.IAS. HAMILTON LEWIS,

Attorney for Petitioners.

Copy of witliin notice received and dne service of the

same acknowledLi'ed tliis iMli day of An.i;nst, 1894.

A. I-\ HITRLEKHI,

Attorney for S. L. S. »S: E. liy.

[Endorse<1]: Petition tiled An^-. 11,18{)4, in the IT. S.

Circnit (N)nrt. A. Peeves Ayres, Clei-k. l?y P. M. Hop-

kins, Depniy.

/// lli( Cii-inil Coiiii of the I nihil Shihs, for llic h'islrici of

W'dsliiiKiloii, Xoiihrni Dirision.

THE FA PEEK'S" LOAN AND TPIST

(H)MPAXV,
\s.

} No. :W7,

THE X()PTHI']PN PACII'^K^ PAIL

I{()AI) COM PA XV, ET A L.

Order.

And now on this KWli day of An<inst, 1S94, on consi<l(M'a-

tion (d" the jK'tition of P<'ter (1. Loiiiiworth, Pichard liell-

inii-er, and Michael Paskey and wife, it is ordered, by the

Conrt that the receiv<M's of The Northern Pacitic Pailroad

do, within the next thirty days, ])ay the several anionnts

dne to the petitioners upon the jnd«>nients in their favor,

or deposit with the Clei'k of this conrt, receiver's c<'rtiti-

cates for said ainonnts. Such certilicates to be i-edeenia-
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blein casli in six months from the date of issnc and to bear

interest at tlie rate of eij^lit per cent ])er annnm from date

nntil paid.

(\ II. IIANFORD,

JudiLi'e.

[Endorse<l): Order tiled August KUli, 1S<)4. A. Ke(nes

Ayres, Clerk. \\\ K, M. Hopkins, Deputy.

/// tin ('l)-ci(it Ciiiirl of lilt I iiihd SIdhs, for llir Di.sliicI nj

WdsliiiKilmi, XoiHk III h'lr'is'ioii.

TIIK FAKMKIJS' LOAN AND TKTST
]

COMPANY',
vs. No. '.VM

TIM-: XOKTIIF.KX rACIIMC KAIL

KOAl) (H>MrA>'V, ET A L.

Motion for Order Extending Time.

Comes now llie alM»ve-nam(Ml I';irmei-s' Loan and Ti'ust

('om]>;iny and niov<*s llie Coni-t foi- an extension of thirty

<hiys' time from the Kith day of Sc^ptember, 1,SJ)4, in which

to show canse why that cei-tain order made in the abov<'

court and canse on Anjj,nst 1(1, lSi)4, wherein it was or-

dered that the receivers of said Northern Pacific Uailroad

Company do within tliirty (hiys fi-om the date of said oi-der

l)ay to IN'ter (1. Lon^worth, Kicliard A. licdliniicr and

MichjH'l Ivaskey and wife, the nmonnt of cei-tain ,jnd|Li-

ments in theii- favoi-, or deposit with tlie (Merk of said

court, receivei's' certificates to be r<Mh'emable in cash in six

months fi-om the (bite of issne, ;nid to bejir interest at the
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rate of eijiht ])er ((Mit pt'i* ainmiii, should ho vjuated or

moditiiMl so as not to r(M|uln' tlu' issuance of said receivers'

certiticates, for the f(dh)\vin!n reasons auu)nii others:

That no proceedings wei-e ever had upon which sai«i

(UMh'r is hased whei-eiu said i\niuei-s* Loan and Trust Ctuu-

pauN' was or is a partv, or was served with any notice id"

the application for said (U-th'r or was ever jLiiven any notice

<d" the proceedinu \ipoii whi(h the said (U-der was hased,

because said orch'r was made without the said i'arnu'rs'

Loan and Trust Coiupany heinii >'» ;>iiy manner a party to

said proceedings and because it never conseuled to the

saiue, and because said order is in viohition of the prior

Vi'sled contract ri^hi s of i he sai<l I'ariuers" Loan and Trust

('oui|>aiiy, aud leads lo impair the value of its uioiMiiaiic

secui-itv ou ail the properties of said Norihern Tacilic

Kailroad ('ouijtauy, subsisliu^ al aud prior to the date id"

said order. This uioliou is bas«'d ui)on the record iu said

uialteraud upou I li<' alTida vil hereto auue\«Ml.

sTin \ !•:, AiJJON. iir(;iii:s.^ m.-micki^n,

Attoruevs f(»r the I'armers' Loau aud Trust (Nnnpany.



The Farmer's Loan and Trust Co.

In tJn Circuit Court of the ( nitvd Statvfit for the Dij<trict of

Wd.shiufftoUy Xorthcni Dirijiiou.

THE FAK.MKKS- LOAN AM) TK^ST^
(MJMPAXV,

^'^-
} No. 337,

THE XOKTHEHN PACirir ItAIL

IJOAD roMFWW. KT AL.

Affidavit of Maurice MciMicken.

State of WasliiiiirToii, )
ss.

r<ninty (»f KinL^ '

Maiiiirt' McMickeii beiiijr «lul,v sworn savs lir is «»iie of

the att(H*iieys of the above-named rannei*s" Loan and

Trust ('onii)any; that said coiniiany is a corporation duly

oriraniz»Nl and existing under tlie laws of th^ State «»f New
York: that prior to the niakinjr <»f said order and the iii-

rurrinjx of the liabilities upon which the several judu

nients of said Peter <t. Lonuworrli. KMchard A. Bellinjrer

and Michael Kaskey and wife w<mv rendered, the said

Northern Pacific Kailroad ('••iii]»any executed and deliv

ereil to said Farmei*s' Loan and Trust Company its certain

mortiraires, conveyinj; all antl siuirular the properties, real

and personal, and of every character and nature whatso-

ever, of the said Northern Pacific IJailroad Company, to

secure the payment of the bonds of said Kailroad C<»m

l>auy issued, to the amount of many millions of dollain*,

and which said moitjra.sres are not more than a«lequate

security for the payment of the same: that if. as affiant

is informed and believes, the said order remains and the
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said receivers are required agreeably thereto to issue cer-

tificates, the same will become a precedent for a large

number of claims and demands of a similar character, and

that the effect thereof is to impair and prejudice the said

mortgage securities, and for that reason said Trust Com-

pany asks that it be afforded an opportunity to show cause

why the said order should be vacated or modified,

MAURICE McMICKEN.
Subscribed and sworn to before me this 12tli day of Sep-

tember, 1804.

[Notarial Seal] H. J. RAMSEY,
Notary Public in and for the State (f Washington, Resid-

ing at Seattle.

[Endorsed]: Motion and Affidavit. Filed Sept. 15,

ISDl, in the U. S. Circuit Court. A. Reeves Ayres, Clerk.

Ry K. M. Hopkins, l)e])uty.

/// flic Cii-ciiif (Uiiirt of fhr I'liihd i<lt(it(:^ for iliv District of

W(is]iiii(/toii, Xortlicrii Dirisioii.

THE FARMERS' LOAN AND TRUST
]

(X)MrANV, ET AL.,
|

vs. } No. 337.

THE NORTHERN PACIFIC RAIL-
|

ROAD ( OMPANY, ET AL. J

Order Extending Time to Show Cause.

On motion of said Farmers' Loan and Trust Company

for an extension of thirty (30) days time from September

KJth, 1894, in which to show cause why that certain order
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made in the above court and cause An«>nst Ifitli, 181)4, oi-

derin.u' that tlie receivers of said Northern Pacific Kailroad

('onii)any within thirty (hiys from said date pay I'et<M-

Lonjiwortli, Kichard A. Bellinjier and Michael Kaskey and

wife the anionnt of certain judgments in their favor, or de-

posit with the dcrk of said coni't, receivers' certificates to

be rcchMMiiablc in six months from the (hite of their issue,

it is orchM-ed that such extension of time to show cause be

and the same is hereby j»iven until October 3rd, 1894, and

that all further proceed in<»s in said matter be suspended

until the further order of the Court.

Dated September 17th, 18J)4.

i\ II. HANFORD,
Judge.

[End<»rsed]: Oi-der Extendinii Time to Show Cause.

Filed Sei)t. 17, 181)4, in the V. S. (Ircuit Court. A. Reeves

Ayres, (Merk. Ry K. M. lIoi)kins, l)<^puty.

/// tlif Circiiif (Uiiirt (»f
ihi ( iiitcd States, for the District o/

WastiiiHiton, XortJurii Diri.sioii.

THE FARMERS' LOAN AND TRUST

COMPANY,
Plaintiff,

vs.
>

THE NORTHERN PACIFIC RAIL

ROAD COMPANY, ET AL.,

Defendants.
^

Motion to Vacate Order.

To the above-named plaintiff, and its attorneys, Messrs.

Struve, Allen, Huohes & McMicken:

Y^'ou, and each of you will please take notice, that the
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petitioners herein, Peter Lonmwortli, Ricliard Bellinger

and Michael Kaskey, by their attorneys, Stratton, Lewis

tS: Gilman, will, on the 20th day of Xoyember, 1894, at

the hour of ten o'clock A. M., on said date, or as soon there-

after as counsel can be heard, call up for hearing and de-

termination, before the Hon. C. H. Hanford, Judge of the

aboye court, at liis courtrooiu in the (,'olman Block, Seat-

tle, Washington, plaintiff's motion to set aside the order

of the ('(»nrt heretofore entered, granting judgment and

])rpcedence in the case of Longworth et al., against The

Northern Pacific IJailroad ('<)mi)any.

Noy. K;, 1S!)4.

STKATTOX, LEWIS & GILMAX,

Attorneys for Petitioners.

[Endorsed]: Notice. ImImI Noy. 11), 1894, in the U. S.

Circuit Court. A. i:(Mncs Ayres, Clerk. By K. M. Hop-

kins, l)ci»iity.

(N»py of within notice receiyed and due seryice of the

saiiK" acknowledged this KUh day of Noy., 1894.

STIUAE, ALLEN, HUGHES & McMICKEN,

Attorneys for Plaintiffs.
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Ill ihc I'liilrd .SIdfrs C'lrciiif ('unit, for the District of Wash-

iii(/toii, X(jiilirrii Diri.sioii.

THE FARMEl^S' LOAN ANT) TI^l'ST

(COMPANY,
(Nmiplaiuaiit,

^'*'

) No. 337.

THE NOKTITEKN PAriFK' KAIL-

KOAI) COMPANY ET AL.,

Defendants.

Order Denying Motion to Vacate, etc.

T)iis canse havinii coine on dnly and rejinlarly to be

heard npon the motion of the (•<nn])hiinant, the Farmers'

Loan and Trnst Company, to vacate and set aside the order

made by tlie Conrt lierein on the l()th day of August, 1894,

dir«^<ting that the receivers of The Northern Pacific Rail-

road Company, witliin thirty days from the date of said

order, pay the amounts of the judgments (f Peter G. Long-

sv(»rth, Michael Raskey and Annie Raskey, his wife, and R,

A. Bellinger, against The Northern Pacific Railroad Com-

pany, or deposit with the Clerk of this court, receivers' cer-

tificates for the amounts of said judgments, such certifi-

cates to be redeemed in cash in six months from the date

of issue, and to bear interest at the rate of eight per cent

per annum from date until paid, and the Court having

heard the arguments of counsel of the parties hereto there-

on, and having taken the same under advisement, and be-

ing now fully advised in the premises.

It is ordered that said motion to vacate and set aside
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sai<I order be, and the same hereby is denied; and it is or-

dered that said order be modified in tliis, to-wit, that the re-

ceiver of The Northern Pacific Railroad Company be di-

rected, (m or before the 31st day of December, 1895, to pay

the amount of said judoments, together with costs, with-

(ut interest, in casli; and Andrew F. Bnrleif»li, receiver of

the defendant, The Northern Pacific Kailroad Company,

is hei-eby directed and orch^red to pay to the Clerk of this

( oiirt, on or before tlie 31st day of December, 1895, the

amounts of tlie jnd<»ments, toj^ether with costs, in cash,

1)UT witlictut interest, of Peter C. Lon<>worth, Michael Ras-

key and Annie Raskey, his wife, and R. A. Bellinger; the

jiHlgment of Peter (}. Longworth being for the sum of

lliree thousand dolhirs (|3(I0().00) and costs of suit; the

judgment of Michael Raskey and Annie Raskey, his wife,

being for five hundred dollars (JS500.00) and costs of suit,

Mn<l th(^ ju<lgment of R. A. Bellinger being for fifteen hun-

dred dollars (|1500.00) and costs of suit.

To the foregoing order, an<l each and every i)art thereof,

complainant by its couns(d duly exce])ts and its exception

is allowed by the Coui't.

Done in op(Mi court this IStli day of December, A. D.,

1895.

C. H. HANFORD,
Judge.

[Endorsed]: Order Filed Dec. 18, 1895, in U. 8. Circuit

Court. A Iveeves Ayres, Clerk. By R. M. Hopkins,

Deputy.
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Ill the Circuit (Utiirt of tlic t'liitcd Sftitr.s, for tin District of

]\'a.sliiii(/toii, Xortlicrii hirision.

In Equity.

THE FAIJMEIJS" LOAN AND TKUST

COMPANY, ;i (N>ri)(»i';iti(»ii of the

Stat(' of New York,

('oni]>l:iiii;nit,

VS.

^ No. 837.
NOKTHETiN PAriFIC RAILKOAl)

f

COMPANY, jiud ANI)1{E\V V. BIJK-
j

I.,EIOII, MS Kcceivcr of The Xoi'tli<M'ii
I

PjK-itic K;nli'(»JHl Coiiipaiiy,

Defendants.

Order Granting Leave to Farmers' Loan and

Trust Co. to File Answer.

In tlie nnitter of tlie P(4ition of Peter O, Loniiworth,

Iiicliard A. Bellinger and Michael IJaskey.

Now, on this (Jtli day of January, 189(), in open court,

conies The P^irmers' L<»an and Trust Company, by its so-

licitors, Struve, Allen, ITujihes & McMicken, and applying

to the Court to be permitted to make and file its interven-

ing answer herein, as of the date of October lOtli, 1894, to

the petition of the said petitioners, Peter G. Longworth,

lUchard A. Bellinger and Michael Easkey in the above

matter, upon which the order of this Court of August lOtli,

1895, was based, directing that the receivers of The North-

ern Pacific liailroad Company, within thirty days next
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after said 10th (lav of Auo'ust, pay the said several

amounts alleoed to be dne on the judgments in

tlieir favor, or deposit witli the Clerk of this

(•(Mirt, r<^<'(Mvers' certitirates as in said order re-

fjuired, to the end that the issues argued by coun-

sel and upon whicli said matter was heard and deter-

mined by the Coui-t may fully appear in the pleadings and

record (f this matter, viz., as to whether the respective

claims of said ])etitioners are operating expenses of said

Northern Pacitic Railroad Company of such a character

as to have ])r(Me<hMice over and be a superior lien upon the

incouH^ of the said Northern Pacific Kailroad C(mipany

in the hands of its receivers over the lien of the mortgages

of said Northern Pacilic Railroad (N»nipany to the Farm-

ers' Loan and Trust Company, as trustee in this proceed-

ing, as is more fully set forth in the answer hereby scmght

to be tile<l; Jind connsel having Ikmmi heard on behalf of

said ai»pli(a1ion, and L. ( \ (Jilman, of counsel for said peti-

tioners, having Ikhmi heard in o])position thereto, and the

(\)urt being fully advised in the ])remises, for the reasons

above set forth grants said a])plication, and it is ordered

that the said f^irmers' Loan and Trust Company be and it

is i)ermitt(Ml at this time to hie its answer herewith

presented as ami of the lOth day of October, 1894, and the

same is hh^l accordiuiilv.

(\ H. HANFOIJL),
Judge.

[Endorsed] : ( )rder Granting Leave to file Answer imuv

l,ro hiiir. Filed -Ian. 20, 1890, in the C. S. (Mrcuit (^mrt.

A. Reeves Ayres, Clerk. P.y E. A. (N)lvin, Deputy.
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Ill llic I nihil Sf(it(.s Circiiil Cninf, IHsfriti of W'ti.sJt'nnilDii,

Xorllicni I )iri.sifni.

PETEK O. l.ONOWOirni, Kiel I A KI)^

A. BELLINGEIJ nii.l MK'HAEL
KASKEV,

Petitioners,

vs.

ITENKV IVES, HEXKV KorSE :iu<l

II. (\ PAYNE,
Respondents.

Intervention of Farmers Loan and Trust

Company.

To the ironorable Jnd.ucs of the United States Circuit

Conrt, District (»f Washiniiton, Xortliern Division:

In ohe(lien((^ to the permission of the Conrt n])on its ap-

plication therefor heretof(n'e uivc^i, the intervening peti-

tioner, The Farmers' Loan and Tinst ('om])any, appears in

the above ])rocee<Un<i and malves its answer to tlie peti-

tion of said petitioners and sliows canse why the order

of said Court niach- and (Altered in said proceeding on the

KStli day of August, 1894, in favor of the said petitioners,

whereby it was by the Court ordered tliat the receivers of

The Northern Pacific Eailroad Company, within thirty

days next after said IGth day of August, pay the several

amounts alleged to be due the said petitioners upon judg-

ments in their favor, or deposit with the Clerk of this

court, receivers' certificates, as in said order required, an-

swereth as follows:
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And thereupon your intervening petitioner complains

and says:

T.

That your petitioner is a corporation bearing tlie name

of The Farmers' Loan and Trust Company, duly created

under the laws of the State of New York, and as such cor-

poration fully authorized to hold in trust the property*

conveyed to it in trust as hereinafter stated.

II.

The defendant, Northern Pacific Kailroad Company,

herein called Mortgagor Coni])any, is a corporation created

and existing under certain laws of the United States, to-

wit, an act of the congress of the United States, entitled

•'An Act Cranting Lauds to aid in the Construction of a

Kailroad and Telegraph Line from Lake Superior to Puget

Sound, on the Pacific Coast, by the Northern Poute," ap-

])r(tved by the President of the United States on the 2nd

day of July, A. 1>, LS(>4, and the amendments to the said

act, and joint resolutions of the congress of the United

States supplemental thereto, and certain acts of the legis-

hitures of the States of Minnesota, Wisconsin and Oregon.

And your orator begs leave to refer to each and CA^ery of

said acts and joint resolutions and make them a part of

this petition in int<'r^ (Mitiou the same as if fully incorpor-

at(Ml herein.

IIL

That pursuant to the said several acts and joint resolu-

tions above referred to, defendant Mortgagor Company

has constructed and now maintains and. operates its mail

line of railroad and Cascade Branch and telegraph lines

from a point on Lake Su]»erior, in the State of Wisconsin,
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at or noav flic city of Ashland, to its termini at. Taooma,

on rui»(4 Sound, in the State of WashinLiton, and at Port-

hind, in the State of Ore.u'on.

IV.

TliMt the (h'f<Midaiit, tlie Mort <ia.u-or ( '(>iii|>;niy, iin(h'i' and

by virt ue of said acts cd' con.uress of t h(^ rnit<Ml States, and

aiiiendinents and joint resolutions, and by virtue of its sai(l

incorporation became and is the owner of lar^e quantities

of land i^ranted to it by the said con«»ress of the T^nite<l

States, and now seize<l and possessed of said lands, and

of an extensive mileaiic <»f railroads with tJK^r rolliuji

stock, equipuKMits and apiturteiiances, all of which are

subject to the liens of certain nioi'tjia^cs as hei-einafter

stated.

V.

That on tln^ 20th day of November, 1883, defendant

Mortjiajior (N)nii)any, for the i)nr])ose of securinj; the pay-

ment of a series of bonds of said company, executed, ack-

nowledj»ed and delivered, as party of the first part, to your

intervenino: petitioner, the Farmers' Loan and Trust Com-

pany, as trustee, its morti;a<ie (r deed of trust known as

its (xeneral Second Mort<>ajie, wherein and whereby it con-

veyed and transferred to your interveniui; petitioner, and

to its suc<-essor, or successors and assijiiis, all the follow-

injn property and premises, to-wit:

All and singular, the railroad and tele<j;raph line or lines

of the said Mortgaoor Company, constructed, being con-

structed or thereafter to be constructed, including its main

line and all branch lines and all lands, tenements and

hereditaments acquired or appropriated or thereafter to

be accpiired or appropriated for any purposes connected
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with the said main line,, or brandies, and evervthing; ap-

pertaininji to or incident to the said main line or branches,

or used or desiiined to be nsed or enjoyed in connection

therewith, together with all rolling stock and equipment

then and thereafter to be acquired, and all lands contained

',vithin the said «>rants by the congress of the United

States, or otherwise ac(iuired, owned or possessed by said

Mortagor (N»mpany or thercnifter to be so acquired, and

all privileges, immunities and franchises connected with

or in any wise relating to said liues of railroad and lines

of telegraph, or thereafter to be acquired or connected

1 herewith, and all other corporate franchises of every na-

tures owned by or connected with said Mortgagor Oom-

j)a)iy, including its franchises to be a corporation, and all

and singular all oIIhm' i>ro])erty or rights of pr(q)erty of

every kind and iiaMire whatsoever, then or thereafter to be

a:-(iuir(Ml by said Mortgagor ('omi>any Avheresoever situate,

helTi or use<l by it, together with all the inc<mie, earnings

and profits (»!' said main line and branches of said railroad

(ompany, and of all and every of the property of the said

railroad company of every nature and description as will

nu.re fully and completely appear by said mortgages to

which reference is made.
YI.

The said (General Second Mortgage was made and was

tlierein expressly recited as made, subject only to the prior

Uen of the (ieneral First Mortgage of said Mortgagor Com-

pany bearing date January 1st, 1881.

VII.

The said <Jeneral Second Mortgage was made to sectire

a seri(^s of (Ieneral Second Mortgage bonds dated Decent-



20 The Farmers' Loan and Trust Co.

ber 1st, 1883, each for the sum of one thousand dollars,

fiooreoatinjj: twenty million dollars of principal, payable

(m the first day of December, 1J)33, in riiited States p:old

coin, and interest thereon in the meantime, at the rate of

six per cent per annum, payable in like p,old coin, semi-

annually, on the first day of April, and on the first day of

October in each year, upon presentation and surrender of

cei'tain r()n])oiis or interest warrants thereto annexed, as

They miiiht severally resjHM-tfully matnre. Upon each of

said bonds there was a certificate by said. The Farmers'

Loan and Trust (\)ni]mny, statino; that said bond was se-

cured by the mortpiji,e therein mentioned, beinj^- the Gen-

<'Tal Seccmd Mortiiaiie above described, all of which by the

said bonds and each of tlieiii, and the said certificat(^s

thereon, to which your ])etiti»Mier for "greater certainty

refers will moi(^ fully an<l at lar^e a])pear.

VIII.

That said (IcMieial Second Morti^a^e was and is the

ju'oper act and deed of the said Mortj»a^()r Company, by it

authorized, made and delivered in all respects in conform-

ity with law; that the same was duly acknowledjied and

recorded in the office of the Secretary of the Interior at

Washington, District of Columbia, and the same is a valid

conveyance for the purposes therein stated. That the

trusts therein and thereby created were duly accepted by

said Farmers' Loan and Trust Company, the interA-enint;

petitioner, before the recording of the said General Sec-

ond Mortgage as aforesaid.

IX.

That under and by virtue of the provisions of said Gen-

eral Second Mortgage there was duly certified in the form
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set forth therein, 20,000 of the bonds therein mentioned

and described in said niort^uajLie, and to secure which the

same was executed and delivered as aforesaid, aggregat-

iug 120,000,000 of principal, and a large number of said

bonds, to-wit, 19,210 are outstanding and existing obliga-

tions on the part of said Mortgagor Company, and the re-

nminder, to-wit, 784 bonds have been retired by the action

of the sinking fund, and are now held in said sinking fund

under the provisions of said mortgage.

X.

That afterwards and on th(^ tirst day of December, 1887,

for the pun»ose of securing the ]»ayment of a further series

of bonds of said Mortgagor Company, said Mortgagor

Company executed, acknowh-dged and delivered to your

intervening petitioner, Tli<^ Farmers' Loan and Trust

(N)mpany, as trustees, its certain other mortgage or deed

of trust known as its General Third Mortgage, wherein

and whereby it convc^ved and transferred to your orator,

and to its successor or successors and assigns, all the fol-

iowing premises and property:

All and singular, the railroad and telegraph line or lines

(.f the said Mortgagor CoHqiauy, constructed, being ccm-

structed or thereafter to be constructed, including its

main line and all branch lines and all the lands, tene-

ments and hereditaments acquired or appropriated or

tiiereafter to be ac(piired or appropriated for any pur-

poses connected with the said main line, or branches, and

everything appertaining to or incident to the said mam

Jine (.r branches, or used or designed to be used or en-

j.)ye(l in cimnection therewith, together with all rolling

stock au(l eciuipments then and thereafter to be acquired.
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and all lands contained within the said j^rants by the

i'(>n*>Tess of the United States, or otherwise acquired,

owned or possessed b^' said Mortgaj^or Company, or there-

after to be so acquired, and all privilej^es, immunities and

franchises conne<ted with or iu any wise relatin«»- to said

lines of railroad and lin<\s of trh^j»Taph, or thereafter to be

acquired or connectcMl tlu'rcwith, and all other corporate

frandiises of every nature, owne<l by or connected with

said Mort<ia«»(>r Company, including; its franchise to be a

rorporation, and all and sinjiular, all other property or

rijihts of i)ro])erty of every kind and nature Avhatsoever,

then or thereafter to be acquired by said Mortjiajjor Coiu-

pany wheresoever situate, held or used by it, together

Avith all tlie income, earniniis and ])rolits of said main

line and branches of said railroad company, and of all

and every of the property of the said railroad company

of (nery nature and description as will more fully and

completely ai^pear by said mortiia<ies to which reference is

made.
XI.

The said General Third Mortgage was made as subject

to tlie lien of said i)ri<u' mortgages above recited, and the

bon<ls issued and to be issued thereunder.

XII.

The said (leneral Third Mortgage was made to secure a

series of General Third Mortgage bonds, dated December

1st, 1887, for one thousand dollars each, aggregating

twelve millions of dollars of principal, payable on the

iirst day of December 1937, in United States gold coin,

and interest thereon in the meantime at the rate of six

per cent per annum, payable in like gold coin semi-annu-
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ally on the first days of June and December in each year,

as by the coupons thereto attached appears. Each of said

bonds was duly certified and recited that they were se-

cured by said General Third Mortgage.

XIII.

The said General Third Mortgage was the proper act

and deed of said Northern Pacific Kailroad Company

made and delivered in conformity with law, and was duly

recorded in the office of the Secretary of the Interior at

Washington, in the District of Golumbia, and the same is

a valid conveyance for the purposes therein stated. The

trusts therein and thereby created were accepted

by your intervening petitioner, The Farmers' Loan

and Trust (Vnnpany before the recording of the

said (leneral Thii'd Mortgage as aforesaid. That

under and by virtue of the provisions of the said General

Third Mortgage there was duly certified 11,461 of the

bonds mentione<l and described in said mortgage, and to

secure which the same was executed and delivered, aggre-

gating |11,4()1,000 of i)rincipal; and all of said bonds so

certified are outstanding and existing obligations on the

l)art of said Northern Pacific Kailroad (\>mpany.

XIY.

That afterwards and on December 2nd, 1889, the said

Mortgagor (\)mpany. Northern Pacific Kailroad Company,

for the purpose of securing the payment of a further series

of bonds of said company, executed, acknowledged and de-

livered to the Farmers' Loan and Trust Company, as

trustee, your intervening petitioner, its certain other

mortnage or deed of trust known as its Consolidated Mort-
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gairje, wherein and wliereby it conveyed and transfeiTed

to said Trust (\)mpany, its successors and assijius all tlie

follcnvinf* property and premises, to-wit:

All and sinjjular the railroad and tel(\i>raph line or lin<*s

of said Mortjiaj^or ('(>ni])any, constructed, beinjj con-

^tinicted i)V thereafter- to be const nidcd, in(]udin«i' its

main lin(^ and all biancli lim^s and all the lands, tene-

jnents and hereditaments acquired or appropriated or

thereafter to be ac<inir(Ml ov a])propriated for any pur-

poses (-(mnected with the snid main line, or branches, and

<'verytliin<i appertaininji to or incident to the* said main

line or branches, or used or desii»ned to be used or enjoyed

ill connection t lierewitii, tojicther with all rollinii stock

and (M|nii)ments then and tliereaiter to be acepiired, and all

lands contained witliin the said urants bv tlu^ c(»n,i;ress of

the United States, or othemyise acquired, owned or pos-

sessed by said Mortj^ajior Company or thereafter to be so

accpiired, and all priyile«»es, immunities, and franchises

connected with or in any wise relating to said lines of rail-

road and lines of tele^iraph, or thereafter to be acquired

or connected therewith, and all other corporate franchises

of eyery nature, owned by or connected with said Mortiia-

iior Company, including its franchise, to be a corporation,

ami all and siniiiilar all other property or rij^hts of prop-

erty of eyery kind and nature whatsoeyer, then or there-

after to be acquired by said Mort«j;ao()r Company whereso-

ever situate, held or used by it, together with all the

income, - earnings, and profits of said main line and

branches of said railroad company, and of all and every

of the property of the said railroad company of every na-

ture and description as will mcH'e fully and more com-
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pletely appear by said iiiort.iiajie to wliicli reference is

made.
XV.

That said Consolidated Mortgage was so made as afore-

said to secnre a series of consolidated mortgage bonds of

said Northern Pacific IJailroad Company, dated December

2nd, 1880, each for the snm of one thousand dollars, not to

exceed in the aggregate |1()0,000,000 payable on the first

day of December, 1987, in United States gold coin, with

interest thereon in the meantime at a rate not to exceed

five per cent per anuni, payable in like coin semi-annually

on the first days of June and December in each year, each

of which bcnids was certified that it was one of the bcmds

Ke<ured by and named in sai<l Consolidated Mortgage.

XVI.

That said (N)nsolidated Mortgage was an<l is the proper

act and d(MMl of said Northern I'acific Kailroad Company,

by it authorized, made, and delivered in all respects in

conformity with law; and the same was duly recorded in

the office of the Secretary of the Interior, at Washingtxm,

in tli(^ District of (N>lumbia, and the trusts therein created

were duly a(cei)ted by said Trust (\)mpany.

XVII.

That under the provisions of said (\)usolidated Mort-

gage your orator, upon being requested so to do, certified,

in the form set forth therein, ()2,443 of the bonds men-

tioned and described in said mortgage, an<l to secure the

same was executc^d and delivered as af(U'esaid, aggregat-

ing $02,443,000 of princi])al; that a large number of said

bonds, so far as this intervening petitioner knows, all of
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tliom are oiitstandiiiji- and existini>- obliiiations <»n tlio part

of The Northern Pafitic Uiiilroad ('oiiipauy.

XVIII.

That default havin": been made in the payment of inter-

est (hie on said Consolidated Mortr»a<>e for -Inne 1st, 181)3,

and tlie said Mortj^ajior Company, Xoithern Pacific Kail-

road ('omi)any, havinjj become insolvent, snch proceed

ino's w(»re had that in the abovc^-entitled conrt on or abont

the 30th day of ()ct(d>er, 1S<I3, an ordei- was dnly made

iind entered wluM-eby il was ordered that Thomas F.

Oakes, Ileniw ('. Payne and Henry (\ Konse, theretofore

ai»iM>inted rcM-civn-s of said Xortlieni I'acitic liailroad

i'oiiiijaiiy and its pro])erty, were duly ai)]»oint<Ml ]'eceiv(M-s

in that certain cause wherein tlie Farmers' Loan an<l

''i'rust Com]>any, was coiiiphiiiiant and said Nortliern Pa-

<-ific Ixailroad Company et al., were (hdendants, that said

ies])ondents, receivers, (jualitied and entered ni)on their

<luties as such, and that tluMr dnly ai)pointed snccessor,

A. F. Bnr]eii»h, is now sn( h rec(Mver a<lministerin,ii said

])r(»perty.

XIX.

That in the above-entitled matter wlK^rein said order of

An«nst 1(), 1894, Avas entered for the payment of the de-

mands of said petitioners or the issuance of receivers' cer-

tificates on failure of such payment, yonr said interven-

ing petitioner. The Farmers' Loan and Trust Company,

was not-'iiiade a party, nor was it in any manner notified of

said proceedings, nor was it present in said court and it

did not in any manner consent to said order or waive

notice or right to be heard therein.
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XX.

It admits that on the 3()th day of October, 1893, a jiid.L»-

ment iu the sum of P,000 with costs of |1G4.69 was recov-

ered ill favor of said petitioner, Peter G. Longworth, in

this court, in a certain action wherein said Peter G. Long-

Avorth was plaintiff and 8ai<l Xorthern Pacific Kailroad

(N)iiipany was defendant; that said judgment was recorded

as in said petition set forth on the 30th day of October,

1S93, but avers that said judgment was recovered in a cer-

tain action commenced in said court June 19, 1891, upon

a verdict therein rendered October 10, 1893, for personal

injuries resulting to said Longworth as a passenger on

the passenger train of said Xorthern Pacific Railroad (N)iu-

l)any occurring throngli tlie negligence of said Xorthern

Pacific Kailroad Company.

XXI.

It admits that sai<l i)etitioner IJichard A. P.ellinger re-

covered the judgment of $ir)(IO and costs on October 24,

1S93, set forth in said i»etition, and that said judgment was

recorded as alleged, hut avers that said jmlgment was

recovered in an action upon a contract between said Bel-

linger and The Xorthern I»acific Kailroad Company f(n'

the payment of certain sums and the performance of other

conditions in settlement of personal injuries received by

him as an engineer of The Xorthern Pacific Railroad ( V)in-

luiny, January K), 1888, through the carelessness of said

companv.
XXII.

It admits that Michael Paskey and his wife recovered

judgment as in the petition alleged against The Xorthern
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r;i(]fi(* Kailroad Company for |500 and for |220.2(i costs

;in(l interest as set forth in the petition and that the same

Avas recorded as set forth, but avers that said jndiiincnt

was rec-overed in an action bciiun in this coni't for a per-

sonal injury intii<'ted u])on the minor chihl of said Kaijkey

and wife at a (hite shortly prior to A]>iil 1, 1S93, to-wit,

Oc-tobt^r 17, 1SJ)2, tliron<»h tlie ne;;ii«>ence in tlie runnin<»

of a railway train of said Nortliern Pacific Railroad Com-

pany in Kiui; county, Stiite of \VashinjL>ton.

XXIII.

Said Xortliei'U Tacitic Railroad Com])any is and ever

since the lirst day of Auuust, 1S!)8, has Ix^'u insolvent, and

by reason of its insolvency was ]»lace<l in chariLic of tli<^ re-

ceivers of this court as hereinbefore alle_ii<Ml, aiul still con-

tinues under such receivership; that the said mortj»aj>es

and the property therein conveyed are inadecpiate security

for the ])ayment of the indebtedness of the Farmers' Loan

ami Trust Com])any thereby soujuht to be secured; that the

said judiiineuts of said ])etiti()ners are not expenses in-

curred in the operation of the said Northern Pacific Pail-

road ('om]>any, and are not entitled to ])riority of the claim

secured by the said niortji;aj?es, but are inferior thereto,

and that all the funds, moneys and other property in the

hands of the receiver of said Nortliern Pacific Pailroad

Company, after the payment of the costs of said receiver-

sliip are subject to the lien of the said Mortgages herein-

before set forth and if payment of said judgment and

costs are made by the said receiver the same will and

must be paid from funds in his possession in equity belong-

ing to the said, The Farmers' Loan and Trust Company, in
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trust as aforesaid for tlie payment of the bonds secured by

said niort^aoes.

That neither of said < laims representing said judgments

are preferred cdaims; that neither thereof are or is a

necessary or proper operating expense connected with the

said Northern Pacific Railroad Company; and neither of

said claims is or constitutes a prior lien upon the income

of said railroad company in the hands of the receiver, and

neither thereof is entitled to payment out of the funds in

the custody or control of the receiver in preference to the

mortgage claims and lien of the Farmers' Loan and Trust

(Nnupany, as trustee aforesaid, under said mortgages,

and the allowance of said judgment claims out of the

income (f said Northern Pacific Kailroad Company, in

the hands of said receiver is an impairment of the vested

right and lieu of the said Trust Company as trustee under

said mortgage.

Wherefore, the said Farmers' Loan and Trust Company

asks that the said order heretofore made in said matter

allowing said claims be vacated and set aside and the

ju-ayer of said petition as to each of said claims be denied

and the said petition be dismissed.

STKUYE, ALLEN, HUGHES & McMICKEN,

Solicitors for Farmers' Loan and Trust Company.

T^nited States of America, \

District of Washington,
J>

ss.

County of King.
j

John B. Allen being first duly sworn, on oath deposes

and says, that he is one of the solicitors for the interven-

ing petitioner herein. The Fanners' Loan and Trust Com-
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pany, in the above-entitled action; that he had read the

foregoing intervening petition, knows the contents there-

of and believes the same to be true; that he makes this

affidavit for and in behalf of the said intervening j)eti-

tioner, The Farmers' Loan and Trust Companv, because

the same is a corporation, and there is not officer of said

corporation within the District.

JOnX B. ALLEN.

Subscribed and swctrn to bc^fore me tliis (ith day of Jan-

uary, A. D. LSJMI.

[Notarial Seal] THEO. FORBY,
Notary Public in and for the State of Washington, re-

siding at Seattle.

[Endorsed]: Answer of Farmers' Loan and Trust Co.

to Petition of Petitioners. Filed Oct. 10, 1894, in the

T^. S. Circuit Court. A. Reeves Ayres, Clerk. By B. M.

Hopkins, Deputy.
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/// the Cirriilt Court of the I'uitcd Htntrs, for the District of

Wtt.shiiifjtoii, Northern Dirision.

Ill Equity.

THE FARMERS' LOAN AND TKUST

COMPANY, ii Corporation of the

State of New York,
Complainant,

vs.

NoiJT n ]^:kn pacific itailkoad

COMPANY and ANDEEW F. BUK-

LElCrlT, as Receiver of The Northern

Pacific K. M. Co.,

Defenchants.

V No. 337

Petition for Appeal.

In the matter of the petition of Peter G. Longworth,

Kichard A. Bellinger and Michael Raskej^

The above-named complainant, conceiving itself ag-

grieved by the ord(M" duly made and entered on the 18th

dny of December, 1895, in the above-entitled cause, where-

in and whereby an order of said court in said cause made

and entered on the Ifith day of August, 1894, directing the

receivers of said Northern Pacific Railroad Company,

within thirty days from that date to pay the amount of the

judgments of said Peter G. Longworth, Michael Raskey

and Annie Raskey, his wife, and R. A. Bellinger, against

said Northern Pacific Railroad Company, or deposit with

the Clerk of this court, receivers' certificates of the amount

of said judgments, was modified so that the receiver of
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Tho Northern racific llniliond Coinpaiiv was direited on

or before the 'Mst day of December, 1895, to pay tlie

amount of said jnd«!:ments, together with costi^ in cash and

wherein ami Avhereby said Conrt rcfnses to vacate and s<-t

aside the said oi-der of August KJth, 1894, does liereby

appeal from the order and decree of said 18th day of De-

cember, 1895, to the United .States Circuit Court of Ap-

peals, of the Ninth Circnit, for the reasons specified in tlie

assio-nment of errors whidi is filed herein, and it prays

Ihar this a])peal may be allowed, and that a transcript of

the record and ]»ai»ers and jiroceedinjis upon which said

order Avas made dnly anthcMiticatcd, may be sent to the

United States Circuit Conrt of A])])eals, for the Ninth Cir-

<uit.

STKUVE, ALLEN, 11U(H1ES .^- McMlCKEN,
Solicitors for Complainant, The Farmers' Loan

and Trnst Com]>any.

The foregoing claim of a])])eal is allowed.

C. H. HANFORD,
District Judge.

Dated January 2()th, 1891).

[Endorsed]: Claim of Appeal. Filed Jan. 20, 189(;, in

the U. S. Circuit Court. A. Eeeves Ayres, Clerk. By E.

A. Colvin, Deputy.
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J II the Circuit Court of the riiitrd t^tatc.^, for thv DiMrict of

WdsliiiKjton, Northern Division.

In Equity.

THE FAEMErvS' LOAN AND TRUST ^

COMPANY, a Corporation of the

State of New York,
Complainant,

vs.

NOKTHEKN PACIFIC RAILKOAD ''''*'• ^^'

•

(X)MPANY and ANDREW F. BUIJ-

LEIOH, as Keceivei- of The Northern

Pacitic K. K. Co.,

Defendants. ^

Assignment of Errors.

In the matter of the Petition of Peter G. Lonj-worth,

la-hard A. P.ellini;er and Michael Kaskey.

Now, on tliis 2()th day of January, 1890, comes the said

complaiuaht. The Farmers' Loan and Trust Company, by

Struve, Allen, Huj^hes & McMicken, its solicitors, and says

that the order and decree in said cause made and entered

,.11 tiie ISth day of December, 1805, is erroneous and

a^iulnst the just rii>]its of the said ccmiplainant for the fol-

low! ni»' reasons:

I. Because the order made August 16th, 1894, was

made without the consent of the complainant, and without

any notice to complainant or any appearance on its part.

II. Because it appears by the pleadini>s and record in

said cause that the funds out of which the said receiver
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was orderod to i>ay the jnn<»iiiit of sai«l jiuliiinonts were

subject to the prior and sui)erior lien of the mortj'a«::e

bonds and interest tliereon mentioned and described in

complainant's answ^^r t(t the petition of said petitioners.

P(4er(i, L(»ni;worth, MicluM-l Kaskev and Annie Kaskey,

liis wife and R. A. IJellinjjer.

III. Hecanse as the jdeadin^s and recoid in said mat-

tei- show, the several judgments, to-wil, the judunient of

said rcici- (i. j.oni:worih, iOv the snni of tliree thonsand

d(dlars, and costs, the jndjinient <»f said Michael Kaskey

and Annie Kask(\v for five hnndred dcdlars and costvS, and

the jndjiiiHMit of K. A. Hellin«:('i- foi- fifteen hnndred dollars

and costs, nor either of tln^n, or any i»art of them, is a i)re-

ferred claim or an oiK'ratinu <^\]MMise of said Northern

Pacific Kailroad <'onij>any, and hecanse said claims nor

any of tlieni are eniilled to l»e paid out of the income of

the said Northern Pacific Railroad ('oni]>any in the han<ls

of the said receiver Andrew V. Pnrleijih, b(Mans<' it ap-

]>ears by the i«'cor<l in said canse that the lien of the niort-

oa<>es ^iven to the said <'om]dainant by The N(athern

Pacific Pailroad ('omi>any is a ]>rimary lieu n])on all fnmls

and moneys now or hereaft(^r to b<^ or come into the cus-

tody of said receiver*.

IV. P>ecause it appears by the pleadinjfs and record in

this cause that said Northern Pacific TJailroad (\mipauy

is insolvent and that all of its property aud inccmie are

pledged to the i>ayment of the bonds and interest secured

by the niortj-ajies to said complainant, The Farmers' Loau

and Trust (Vmipany, mentioned and described in the plea<l-

inj»s in said matter.
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V. Because it appears that the liabilities upon which

each of said jiidiiineiits was obtained were not contract

obligations on the part of said Northern Pacific Railroad

Company, nor did they or any of them constitute a legal

or e(pii table claim or lien u])on any of the property or

mon(n-s of said Northern Pacitic Kailroad Company in the

cnslody of tli(^ said rec<MV<M'.

^'I. Jie<-aus<* eacli of said judiiiuents is foinuh'd upon a

liability in tort on the part of The NortluM-n Pacitic IJail-

i-oa<l ( 'oiiipany, occiirriiim \ouix prior to t lie ai>itointment of

a receiver of its pi'operties.

\'II. Hecause tlie Coni-t is not aut liorized to divert tlie

income and money of t 1h* said Xortliern Pacitic Kailroad

(\)ni]»any in llie hands of its rec('iv<'i- from tlie paynuMit of

I he mortiiage obligations to Die comphiinanl for whii-h

they are i>ledge(l, to the jtaynient of the liabilities arising

fi-oni the negligence of The Xorlhern Pacitic Kailroad

(\nnpany in the ojxM-alion of its i-oad prior to the creation

of said r(M'eivershi]>.

Wherefore, the coinplainant ]>rays that the said order

and decree may be reversed, an«l that the said Conrt may

be directed lo enter a decree in accordance with the jn-ayer

of the answer of complainant, The i-'armers" Loan and

TrnsI Conipanv, to the petition of said Petei- (5. Long-

woi-th, Michael Kaskey and K. A. Pellinger, petitioners

as aforesaid.

STIMNi:, ALLIOX, lir<;ill<:S^: McMKMvKN,

Solicitors foiComplainant, 'ihe I'armers' Loan and Trust

('onii>any.
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Copy of within assignment of errors received and due
service of same acknowledoed this 20th day of January,

1890. .

JAMES HAMILTON LEWIS,
STKATTON, LEWIS & OILMAN,

Solicitors for Petitioners, Peter O. Longworth, Kichard A.

IJellinger, Miclinel Kaskey and Annie Kaskey, liis

Wife.

[Endorsed]: Assignment of Errors. Fih^l Jan. 20,

18!J(;, in the U. S. (Mrcuit Court. A. IJeeves Ayres, Clerk.

By E. A. Colvin, T)ej)uty.

iu the Ciirnil Coiir/ of the I iiifcd .S'/f/Zcs-, for llic J}i.stii(i of

\\'<i.sliiii(/t(/ii, Xorflicni Dirisioii.

In Equity.

THE FAKMEES' LOAN AND TKUST
COMPANY, a Corporation of the

State of New York,

Complainant,
vs.

NOKTHERN PACIFIC RAILROAD ''
^'"** ^^^•

COMPANY, and ANDREW F. BUR-

LEIGH, as Receiver of The Northern

Pacific R. R. Co.,

Defendants.
^

Bond on Appeal to Peter Q. Longworth.

In the matter of the Petition of Peter G. Longworth,

Richard A. Bellinger and Michael Raskey.

Know All Men by These Presents, that Ave, The Farm-
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ers' Loan and Trust Comi^anv as principal, and Jacob

I^'nrtli and A. B. Stewart, as sureties, are held and firmly

bound unto the said Peter (r. Lon«>worth in the full and

just sum of six thousand (.ffJOOO) dollars, to be paid to the

said petitioner, Peter G. Lono worth, his certain attorneys,

executors, administrators or assip,ns; to which payment

well and truly to be made we bind <mrselves, our succes-

sors, and assigns, heirs, executors, and administrators,

jointly and severally by these presents. Sealed with our

seals and dated this 20th day of January, LSDC.

Whereas, lately, at a (Mrcuit Court of the United States,

for the District of Washington, Northern Divisicm, in a

suit pending in said conrl, between The Farmers' Loan and

Tnist Company, comi)lainant, TIk^ Northern Pacific Kail-

I'oad <\)mi)any and Andrew V. i;urlei<>h, receiver, defend-

ants, and said PetcM- (;. Lon^worth, Pichard A. Pellinjier

and Michael Paskey, petitioners, an order or decree was

rendered, directinj- the said Andrew F. Burleigh, as re-

ceiver, to i)ay to th(^ said ])etitioner, Peter G. Lonoworth,

certain amounts of money in his custody as re-

ceiver and llic said coiiii>lainant, The Farmers'

Loan and Trust (Nnnpany haviuii obtained an appeal and

hhMl a coi>y tlierc-of in the (Merk's office of the said c<mrt

to reverse the said ord(M- or decree in the aforesaid suit or

])roceedin<i, directin.i: the payment to said petitioner,

Peter G. Louj.'worth, of said money, and a cita-

thm directed to the sai<l petitioner, Peter G. L(mo-

worth, citiuLi ;ind admonishin.ii him to be and ap-

l)ear at a certain session of the United States Gircuit ( 'ourt

of Appeals, for the Ninth Circuit, to be holden at the city

(f San l^'rancisco, in said circuit, on the day of

February next.
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Now, therefore, the coiulition of the above obligation is

such that if the complainant. The Farmers' Loan and
Trust Company, shall prosecute said appeal to effect and

answer all damages and costs if it shall fail to make the

said plea good, then the above obligation to be void, other-

wise to remain in full force and effect.

FARMERS' LOAN AND TRUST
roMPAXV, [SealJ

P>y Maurice McMicken,

Its Att'y in Fact.

JACOB FURTH, [Seal]

A. R. STEWART. [Seal]

Signed, sealed and deliv(U'ed in presence of:

M. L. Sylvester,

II. J. Ramsey.

Taken and subscribed Ix-fore me tiiis 20tii day of Jan-

uary, 189(>.

[i^^al] JAMES KIEFER,
Commissioner of the drcuit Court of the Ignited States

for the District (f AVashington.

Approved by

C. H. HANFORD,
Judge.

United States of America, \

District of Washington, \ ss.

County of King. 1

Jacob Furth and A. B. Stewart, of the county of King,

in the State of AVashington, the sureties named in the fore-

going bond, being each for himself duly sworn, deposes

and says, that he is a resident and a freeholder in the Dis-

trict of AA^ashington, and is worth at least the sum of
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six thousand (fOOOO) dollars, over and above all just debts

and liabilities, exclusive of property exempt from execu-

tion, tliat he is not an officer of this or any other court in

said district. JACOB FURTH,

A. B. STEWART.

Subscribed an<l sworn to before me this 20th day of Jan-

uary, 1896. JAMES KIEFER,

Commissioner of the Circuit Court of the United States,

for the District of Washington.

[Endorsed]: Bond on Appeal. Filed Jan. 20, 1890, in

the U. S. Circuit (V)urt. A. Iteeves Ayres, Clerk. By E.

A. Colvin, Deputy.

/// the CircHit Coiirl of the f'liiftd Shitis, for tin' Di.sfriof of

]\'(isliiii<ifoii, Xortlicrii Dirisioii.

In Equity.

THE FARMERS' LOAN AND TRUST
)

COMPANV, a (Nn'imration of the

State of New "^'ork.

Complainant,

vs.

noktherx pa(tftc railroad
COMPANY and ANDREW F. BUJl-

LEKtH, as Receiver of The Northern

Pacific R. R. Co.,

Defendants.

Bond on Appeal to Michael Raskey and Wife.

In the matter of the Petition of Peter (1. Lonoworth,

Richard A. Bellini»cr and Michael Raskey.

Know All Men by These Presents, that we, The Farm-

} No. 837.
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ers' Lonii and Trii.st Coiiipauy as principal, and Jacob

Ynvth and A. B. Stewart, as snreties, are held and firmly

Ijound nnto the said Micliael TJaskev and Annie

Easkey, his wife, in the full and just sum (»f

one thonsand (flOOO) dollars, to be ])aid to the

said petitioners, Michael Kaskey and Annie lias-

key, his wife, their cc^rtain attorneys, execntors,

administrators, or assigns; to which payment w<dl

and tinly to be made, we bind ourselves, onr succes-

sors, and assi«»ns, heirs, executors, and administrators,

jointly and severally by these presents. Sealed with our

seals and datcMl this 20th day of January, 189(>.

Whereas, lately, at a Circuit Court of the United States,

for the District of Washiuiiton, Northern Division, in a

suit peudinj* in said court, between The T^irmers' Loan and

Trust Company, complainant. The Northern Pacific Rail-

road Company and Andrew \\ Burleioli, receiver, defend-

ants, and said Peter (t. Lon,<>worth, Kichard A. Bellinger

and Michael IJaskey, i)etitioners, an order or decree was

rendered, directino- the said Andrew I'\ Bnrleij'h, as re-

ceiver, to ])ay to the said ])etitioners, Michael Raskey and

Annie Raskey, his wife, certain amounts of money in cus-

tody as receiver and the said complainant. The Farmers'

]^oan and Trust Company having obtained an appeal and

filed a copy thereof in the ('lerk's office of the said court

to reverse the said order or decree in the aforesaid suit or

proceeding, directinij: the payment to said petitioners,

Michael Raskey and Annie Raskey, his wife, of said money,

and a citation directed to the said petitioners, Michael Ras-

key and Annie Raskey, his wife, citinii' and admonishing

them to be and appeaj- at a certain session of the United
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States Circuit Conrt of Appeals, for the Ninth (Circuit, to

be hohleii at the ( itv of San Francisco, in said circuit, on

tlie (lav of February next.

Now, therefore, the condition of the above obligation is

such tliat if the comphiinant. The Farmers' Loan and

Trust Company, shall prosecute said appeal to effect and

answer all damages and costs if it shall fail to make the

s^aid plea good, then the above obligation to be void, other-

wise to remain in full force and effect.

FAKMERS' LOAN AND TRUST

COMPANY, [Seal]

By Maurice McMicken,

Its Att'y in Fact.

JACOB FURTH, [Seal]

A. B. STE^A'AKT. [Seal]

Signed, sealed and deliv(M'ed in presence of:

M. L. Sylvester,

11. J. Itamsey.

Taken and subscribed before me this 20th day of Jan-

uary, 181)(;.

[Seal] JAMES KIEFEK,

Commissioner of the drcuit i\n\vt of the United States

for the District of Washingtcm.

Approved bv
C. H. HANFOKD,

Judge.

United States of America, \

District of Washington, ^ ss.

County of King.
j

Jacob Furth and A. B. Stew^art, of the county of King,

in the State of Washington, the sureties named in the fore-
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going bond, being eacli for liiinself duly «worn, deposes

and says, tbat he is a resident and a freeholder in the Dis

trict of AVashington, and is worth at least the sum of

one thousand (fsiOOO) dollars over and above all just

debts and liabilities, exclusivt^ <»f property exempt from

execution; that he is not an officer of this or any other

court in said district.

JACOB FURTH,
A. B. STEWART.

Subscribed and sworn to before nie this 2()th day of Jan-

uary, 189(>.

[Seal] JAMES KIEFER,
Commissioner of the Circuit Court of the United States,

for the District of Washington.

[Endorsed]: Bond on Appeal. Filed Jan. 20, 1896, in

the U. S. CMrcuit CV)ui*t. A. Reeves Ayres, Clerk. By E.

A-. Colvin, Deputy.
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III I lie Circuit Court of tiir Fiiitcd Stdlts, for tin' District of

Wdsliiiiiitoii, XortJn fit Oirisioii.

In Equity.

THE FAiniEPvS' LOAN AND TRUST ^

COMPANY, a (Nirporatioii of the

State of New York,
romplaiuant,

No. 337
vs.

NORTITEPX rA(TFIC RAILROAD
( OMPANY aiKl ANDREW F. BUR-

LEIOn, as Receiver of The Northern

Pacific R. R. To.,

Defenchuits. ,

Bond on Appeal to Richard A. Bellinger.

lu the matter of the Petition of Peter G. Lon<>worth,

Richard A. Rellinjz,er and Michael Raslcey.

Know All Men by These Presents, that we. The Farm-

ers' Loan and Trnst ('oni])any as ]»rinci])al, and Jacob

I-^urrh and A. P>. Stewart, as sureties, are held and firmly

bound unto the said Ricliard A. P.ellinger in the full and

just sum of three thousand (.i?3000) dollars, to be paid to the

said petitioner, Richard A. Bellinger, his certain attorneys,

executors, administrators or assigns; to which payment

well and truly to be made we bind ourselves, our succes-

sors, and assigns, heirs, executors, and administrators,

jointly and severally by these presents.

Sealed Avith our seals and dated this 2()tli day of Jan-

uary, I89r..

^Yhereas, lately, at a Circuit T'ourt of the United States,

for the District of Washington, Northern Division, in a
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suit pending in said court, between The Fanners' Loan and

Trust Company, complainant. The Northern Pacific Eail

road Coni])aiiy an«l Aixlrew F. Bnrleioli, receiver, defend-

ants and said l\4ov (J. Loiiiiworth, Kicliard Bellinger

and Michael liaskey, petitioners, an order or decree was

rendered, directing the said Andrew F. Burleigh, as re-

i'eiver to pay to the sai«l petitioner, IJichard A. Bellinger,

**ert.ain amounts of nioney in his custody as re-

<-eiver and the said complainant, The Farmers'

Loan and Trust ('oni])any liaving obtained an appeal and

tiled a copy thereof in tiic Clerk's office of the said court

to reverse the said (trdc^r or decree in the aforesaid suit or

]U'oceeding, directing th(^ ]>aymeut to said petitioner,

Bichard A. liellinger, of said money, and a cita-

tion directed to the said petitioner, Bichard A.

Bellinger, citing and admonishing him to be and ap-

pear at a certain session of the United States Circuit Court

of Ai)peals, for the Ninth Circuit, to be holden at the city

of San Francisco, in said circuit, on the day of

February next.

Now, therefore, the condition of the above obligation is

such that if the complainant. The Farmers' Loan and

Trust Company, shall prosecute said appeal to effect and

answer all damages and costs if it shall fail to make the

said plea good, then the above obligation to be void, other-

wise to remain in full force and effect.

FABMEBS' LOAN AND TBUST
COMPANY, [Seal]

•' By Maurice McMicken,

Its Att'y in Fact.

JACOB FUBTH, [Seal]

A. B. STEWABT. [Seal]
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Sig:ne(l, sealed and delivered iu presence of:

M. L. Sylvester,

n. J. Eamsey.

Taken and subscribed before me this 20th day of Jan-

nary, 1890.

[Seal] JAMES KIEFER,

^Commissioner of the f/ircnit Conrt of the United States,

for the District of Washington.

Approved bv
C. H. HANFORD,

Jndge.

United States of America, \

District of Washington, ss.

Connty of King.
)

Jacob Fnrrh and A. P>. Stewart, of the connty of King,

in the State of Washington, the sureties named in tlie fore-

going bond, being each for himself duly sworn, deposes

and says, tliat lie is a r(^sid(Mit and a freeholder in the Dis-

trict of Washington, and is worth at least the sum of

three thonsand (|80()()) dollars over and above all just debts

and liabilities, exclusive of i)r()perty exempt from execu-

ti(m; that he is not an officer of this or any other court in

said district.

JACOB FUIITH,

A. B. STEWART.

Subscribed and sworn to before me this 20t]i day of Jan-

uary, 1890.

[Seal] JAMES KIEFER,

Commissi(mer of the rircuit Court of the United States,

for the District of Washington.
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[Endorsed]: Boud ou Appeal. Filed Jan. 20, 189(), in

the U. S. Circuit Court. A. Keeves A^res, Clerk. By E.

A. Colvin, Deputy.

I iiifrd States Circuit CoiDt of Afijirals for fJic ^intli Circuit.

THE FARMERS' LOAN AND TRUST ^

COMPANY, a Corporation of tlie

State of N<^w York,

Complainant,
vs.

NORTHERN PACIFIC RAILROAD )" ^''- ^^'

COMPANY and ANDREW F. BUR
LEIGH, as Rec-eivt^r of The Northern

Pacific R. R. Co.,

Defendants.
^

Citation.

Unitc<l States of America,
)
> ss.

Nmtli Judicial Circuit. )

In the matter of the Petition of Peter G. Lon.iiworth, Rich-

ard A. Bellinger, and Michael Raskev.

To Peter G. Longworth, Michael Raskev and Annie Ras-

kev, his wife, and R. A. Bellin,i»er:

You and each <»f you are hereby cited and admonished

to be and appear at a session of the United States Circuit

Court of Appeals, for the Ninth Circuit, to be holden at the

city of San Francisco, in said circuit, on the within thirty

days after the date of this citation next, pursuant to an

appeal filed in the clerk's office of the Circuit Court of the

United States, for the District of Washini»ton, Northern
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Division, wherein Tlie Farmers' Loan and Trust Company

is complainant and appellant and you are petitioners and

appellees, to show cause, if any there be, why the order or

(jpf-ree made and entered in said cause on the 18th of De-

cember, 1895, to the prejudice of appellant, directing the

payment of the amount of certain judgments in your favor,

respectively, as in said appeal mentioned, should not be

corrected, and why speedy justice should not be done t(»

the parties in that behalf.

Witness, the Hon. Melville W. Fuller, Chief Justice of

the Tnited States, this 20th day of January, in the year of

our Lord one thousand eight hundred and ninety-six, and

of the Independence of America the one hundred and

twentieth.

[Seal] <'. H. HAXFOKD,
U. S. District Judge.

(\)])y of within citation on appeal received and due ser-

vice of same acknowledged this 21st day of January, 1890.

JAMES HAMILTON LEWIS,

STKATTOX, LEWIS & GILMAN,

Solicitors for Petitioners, Peter (L Lcmgworth, Kicliard A.

Bellinger, Michael Kaskey and Annie Kaskey, his

Wife.
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1)1 the Circuit Court of the Uuitcd States, for IJic District

of Washinr/ton, Northern Dirisimi, XiiitJi Judicial

Circuit.

THE FAKMEKS' LOAN AND TKUST ^

COMPANY, a Corporation of tlic

State of New Voik,

Coinplaiuaiit,

vs.

NORTHERN PACIFIC RAILROAD ^ ^'*' •^'^"•

COMPANY and ANDREW F. RUli-

LEKirH, as Receiver of TIk- Nortlicni

Pacific R. R. Co.,

Defendants.
^

Clerk's Certificate.

In the matter of the Petition of Pet(M- (}. Loniiworth,

Richard A. BeHiuoer and Michael Jiaskey.

United States of America,

District of Washim>ton. 1
ss.

I, A. Reeves Ayres, Clerlv of the Circnit Conrt of tlie

I'nited States, for tlie District of ^Yashinoton, hereby cer-

tify tlie foregoing- forty-fonr (44) typewritten pages, num-

bered from one (1) to forty-fonr (44) inclnsive, to be a full,

true and correct transcript of the rec(n-d on appeal to the

United States Circnit Conrt of Appeals, wherein The

I'armers' Loan and Trnst Company, complainant, is ap-

pellant, and Peter C Longwonh, Richard A. Bellinger

and Michael Raskey, petitioners, are appellees, and

I fnrther certify that the cost of preparing and certify-
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ino' the said transcript on appeal amounts to the sum of

twenty-three and 30-100 doHars (|23.30,) and that the same

has been paid to me bv Messrs. Struve, Allen, Hughes &

McMicken, attorneys and solicitors for said complainant

and appellant.

Witness my hand and seal of said Circuit Court at Seat-

tle, this 14th day of March, A. D., 1896.

[Seal] A. REEVES AYRES, Clerk,

By R. M. Hopkins, Deputy Clerk.

[Endorsed]: X(k 288. In the United States Circuit

(;ourt of Appeals, for the Ninth Circuit. The Earmers'

Loan and Trust Company, Appellants, vs. Peter G. Long-

worth, et al. Transcript of Record. Appeal from the

United States Circuit Court, District of Washington,

Northern Division.

Filed March 19, 1890.

F. D. MONCKTON,
Clerk.





fii the Cirridt Court of the United States, for the Distriet of

Washiiif/ton, Xortheni D'u:\s'wn.

THE FAKMEPvR' LOAN AND TKUST
COMPANY, a (N)rporati(ni of the

State of New York,
Complainant,

vs. .

'NORTHERN PACIFIC PAILROAD ^

(OMPANY, ET AL., and ANI)PE^V

F. BURLEKJH, as Keceiver of the

Nortliern Paeilie Pailroad Company,
|

I)efen(hints. J

JOHN B. ALLEX, Solicitor for Comphiinant.

J. M. ASHTON, Solicitor for Receiver.

STIiATTON, LEWIS «S: OIL^LVN, Solicitors for Peti-

tioners.

Opinion.

In the matter (f the several claims of the intervening;

petitioners, K. A. Rellinjier, Peter O. Lonoworth and

Michael Paskey, f(mnde<l ui)on judLinients of this Conrt in

their favor, ajj^ainst the Northern Pacific Railroad Com-

pany, an order was made by this Conrt more than one year

ajio, directino- the receivers to pay the snms dne to each,

respectively, out of the funds in their hands, or in case of

their inability for want of sufficient funds to make the pay-

ments within thirty days, to issue receivers' certificates.

That order was afterwards suspended, pending a hearinp;

upon an application made by the Farmers' Loan and

Trust Company to have the same vacated.

The Trust rV)mpany has filed an answer denyinj>' the

preferential character of each of the claims, and the ques-

tions at issue were aroued and submitted, and have been

held under advisement for a considerable time.

I have held this matter under advisement until now,

for the reason that it has been exceedingly difficult for me

to determine the questions at issue in a manner satisfac-

tory to myself. Havin«>- read all the adjudjiwl cases which
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liave been bi"<ni_<>ht to iiiy attention xvliicli seem to bear

npon the qnestions, I innst acknowlediie that the wei<ilit

of autliority is opposed to the alh)\vanc<' ont of the trnsti

fnnds in the hands of the receivers of a railroad, of ( lainis<

fonnd<Nl ui)on jndunients apiinst tlie railroa<l corporation,

for torts, yet every time I have attempted to make a decis-

ion in line with the majority of adjnd«»ed cases, my oAvn i

mind has revolted, I have not found any decision of the

Supreme Conrt exactly in point, bnt the general i)rin(ii)l<^s

laid down in Fosdick vs. Schall, 1)1) V. S..235, 28(1 ; Milten-

berjier vs. Lojiansport Kailway Co., 100 U .S. 280-314; and

Union Trust Co. vs. Illinois Midland Kaihvay Co., 117 V.'.

S. 434-481, are properly applicable. Those cases have not!

been overruled by any subsequent decision of the Su-

preme Conrt, and they established the <>eneral proposi-

tion that the debts of a railroad corporation, for necessary

operatinji expenses, created while its ])roi)erty is uioit-

•iajied, are entitled to rank as preferred debts, liavinu \)V\-

(U-ity over the mortjiajie, when in a court of e(|uity it be-

comes necessary to marshal the assets of the corporation,

and to apply the inccmie or procee<ls (f the property to sat-

isfy the claims of creditors.

I have stated my views in jieneral, in the decision re-

cently made in this case, in orderinji payment of the

O'Brien .indgment, and it is not necessary for me to jl;()

over the ground again at this time, I merely wish to an-

nounce that in allowing the claims of the petiti<mers here-

in, I base my decision entirely upon the proposititm that

these judgments are founded upon liabilities necessarily

incurred in operation of the railroad by the corporation,

and the same having been rendered by this Court after

the •appointment of the receivers, they are entitled to be

paid as other current operating expenses; and I expressly

hold in opposition to the argument of counsel for the peti-

tioners, that the mortgages represented by the Farmers'

Loan and Trust Company are invalid in this State as to

the personal property of the corporation, because of non-

ji
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compliance with the statute of Washinntoii Territory re-

latin.ii to chattel inoii^oanps, prescribino certain fonnali-

ties in the execution and recor(lin«i,- of such mortoages,

and declaring that without such fonnality, chattel mort-

gages are void as to creditors, subsequent incumbrancers

and purchasers. These mortgages were authorized by an

act of congress and were executed and recorded in com-

pliance with that act, therefore, no legislation by the Ter-

ritory of Washington coidd impair the validity thereof.

At this time, the receiver has funds on hand sufficient

to pay these claims, and it is not necessary for the Court

to allow further time, nor to issue receivers' certificates.

I direct that the former order, requiring the receivers to

pay these clainis, be now UKxlified so as to direct the re-

ceiver to pay the principal of each claim, in cash, and

costs, on i)V before the 31st day of Decend^er, 1895. In-

terest will not be allowcMl.

(\ IT. HAXFOKD,
Judue.

/// the Circiiif Citiirt of flic I'tiiliiJ States, for the ])istrirt of

]V(i.sliiii(itoii, XortJinii IHrisioii, X'uit]i Judicial Circuit.

THE FAiniEKS' LOAN AND TRUST 1
I

(H)MPAXV, a Corporation of the

State of New York,

Complainant,

vs.

NOrvTMElJX PAriFIC IJAILKOAD
COMPANY, ET AL., and ANDKEW
F. BUPvLEKlH, as Iteceiver of the

Nortbern Pacific Kailroad Company,

Defendants.

P. A. PELLINCEP, PETEP C LONG-

^Y()PT1I and MICHAEL KASKEY,
Petitioners.

No. 337
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Certificate.

r^iiite<l States of America,

District of Wasliiiiutoii.
ss.

I, A. Reeves Ayres, Clerk of tlie Circuit Court of the

Tnited States, for the District of Wasliinj>ton, do liereby

certify the fore<>()in«>: tliree (3) typewritten pa*»es num-

bered from one to three (3) inclusive, to be a full, true and

correct copy of the opini(ni of the Court in re petition of

Tv. A. Bellin<ier, Peter O. Lon<>worth an<l Michael Kaskey,

filed in the above-entitled cause on the 18th day of De-

cember, ISl);"), And I further certify that the said opin-

ion was throujih inadverience omitted from the tran-

script heretofore forwarded to the Ignited States Circuit

Court of A])peals, in the case of The Farmers' Loan and

Trust Com])any, a cor]>orati(m of the State of New York,

Complainant, vs. Northern Pacific Kailroad Company, et

al., and Andrew F. Burleijih, as Receiver of the Northein

Pacific Kailroad Company, Defendants, K. A. Bellin<ier,

Peter G. Lonjiworih and Michael Raskey, Petitioners.

In Testimony Where(»f, I have hereunto set my hand and

affixed the seal of said Circuit ('ourt, this 2Sth day of

Aiu'il A. D. 1890.

[Seal] A. liEEVES AYEKvS,

Clerk of the Circuit Ccmrt for the District of Washinji'ton.

By R. M. Flopkins, Deputy (lerk.

[Endorsed]: No. 288. In the Circuit (V)urt of the

United States for the District of Washinj^ton. Farmers'

Loan and Trust (V). vs. N. P. B. B. Co. et al. CVrtified

Copy. Opinion.

Filed May 1, 1896.

F. D. MONCKTON,
Clerk V. S. Circuit Court of Appeals, for the Ninth Circuit.
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IN THE

"^m mm m of i

FOR THE

NINXH CIRCUIT

FSLE
THE FARMERS' LOAN AND TRUST
COMPANY, Appellant,

vs.

PETER G. LONGWORTH, MICHAEL /
MAY 2 1 18

RASKEY AND ANNIE RASKEY, his I

WIFE, AND RICHARD A. BELLINGER,
|

Appeal from tlic Liicuit Court of the United States for the District of

Washington, Northern Division.

HON C. H. HANFORD, Jurfge.

BRIEF OF APPELLANT.

STR^rX'E, ALLEX, HUGHES & McMICKEN,
^nh'n'fnvs ft))' Ahhcllaut.

HERBERT B. TURNER, UJ Counsel.





No. 2880

IN THE

iin^ suns mm m\ of mm,
FOR THl

NINXti CIRCUIX.

THE FARMERS' LOAN AND TRUST
CO^^IPANY, Appellant,

vs.

PETER G. LONGWORTH, ^HCHAEL
RASKEY AND ANNHC RASKEY, his

WIFE, AND RICHARD A. BELLINGER,
Appellees.

Appeal from the Circuit Court of the United States for the District of

Washington, Northern Division.

HON C. H. HAXFORO, Judge.

BRIEF OF APPELLANT.

STATE^IENT OF FACTS.

A general mortgage foreclosure suit,—The Farmers'

Loan and Trust Company against the Northern Pacific

Railroad Company and others,—\vas, during the month

of October, 1893, instituted in the several Circuit Courts

of the United States for the Districts within which prop-



ert}- of the mortgagor company is situated, and receivers

were appointed to take possession of and operate the

properties during the pendenc\' of said suit.

On October 30th, 1S93, ^^^ order v.as made in tlie

Circuit Court for the District of Washington, Northern

Division, whereby all of the properties of the Railroad

Company and income derivable therefrom were seques-

tered under this foreclosure suit, the receivers inimedi-

ateh' taking possession, and having since operated the

road under the order of their appointment.

In the month of August, 1S94, petitioners intervened

in the foreclosure suit by filing their joint petitions, in

which they set up their respective judgments against

the Northern Pacific Railroad Company, being in the

same court, giving the amounts and dates of their

judgments, and referring to the records of the court for

the histor\' of their respective suits. It was claimed

that all the suits were pending prior to the appointment

of the receivers, and that the latter had ignored their

demands for payment. (Transcript, pp. 2 and 3.)

The pra3-er of the petition was granted by the court

making an order, on August i6th, 1894, that within

thirty da3-s after the date of its order, the receiver make
payment of said judgments in cash or deposit with the

clerk of the court receiver's certificates for the amount
of said claims. (Transcript, p. 5.)

No nptice of this proceeding was given The Farmers'

Loan and Trust Compan\", and it was without any
knowledge of the same until after the order had been

entered. (Transcript, pp. 6 and 8.)

Upon the application of The Farmers' Loan and Trust



Company, the court suspended the execution of the

order directing payment of the judgments, and gave The

Farmers' Loan and Trust Company leave to show cause

Avh\- this order of preference should be set aside.

Upon motion of the petitioners, this application to

show cause was brought on for hearing. Hearing was

had upon the record of the cause, and after having been

taken under advisement, an order was entered Decem-

ber i8th, 1895, denying the motion to vacate the original

order directing the payment of the judgments, and

modifying that order so that the receiver was directed

on or before the 31st day of December, 1895, ^^ P^3' the

respective judgments with costs, but without interest, in

cash. (Transcript, pp. 12 and 13.)

In order to save a voluminous record, and at the same

time present for review in this court the same matter

that was passed upon by the lower court, Judge Hanford

permitted the filing of a nuncpro tunc answer of Octo-

ber loth, 1S94, upon the part of The Farmers' Loan and

Trust Company. (Transcript, pp. 14 and 15.) This

answer is found at p. 16 of the transcript. It summa-

rizes the Bill of Complaint in the foreclosure suit of The

Farmers' Loan and Trust Company against the Northern

Pacific Railroad Company ctal., by setting forth the in-

corporation of the Railroad Company, and the scope of

its grants and franchises under the Act of Congress of

July 2nd, 1864, and the subsequent acts of Congress, as

well as the legislation of the several states, and that by

virtue thereof the Railroad Com.pany had become seized

and possessed of large quantities of land and an exten-

sive mileage of railroads, with their equipments, ap-

purtenances, rolling stock and other properties, all of
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wliicli were embraced in and subject to the liens of the

mortgages set forth in the answer. Tliis answer fully

set forth the several mortgages for the foreclosure of

which the action was brought, and described the prop-

erty embraced within these mortgages as constituting

all and singular the main and branch railroads and
telegraph lines of the Northern Pacific Railroad Com-
pany, all its lands, tenements and hereditaments ac-

quired or appropriated, or thereafter to be acquired or

appropriated, for any purpose connected with its main
or branch lines of road

; and, in short, everything per-

taining to or incident to these lines of railroad or tele-

graph or designed to be used or enjoyed in connection

with them, and all the rolling stock, equipments, privi-

leges, immunities and franchises connected with or in

any wise relating to the lines of railroad or telegraph

then or thereafter to be acquired ; all corporate fran-

chises, and generally all other property or rights of

property of every kind and nature then or thereafter to

be acquired and wheresoever situated, together with all

the income, earnings and profits of all of such proper-

ties
;
and that the same v\-ere an inadequate security for

the payment of the indebtedness for which they were
given. And it was alleged that each of the mortgages
was the proper act of the corporation, that each was
made in conformity to law, and that each was duly
recorded in the office of the Secretary of the Interior.

The answer further set forth the default of the Rail-

road Company in making payment of interest upon its

bonded indebtedness secured by the mortgages, its in-

solvenc}', the commencement of the action for the fore-

closure, the appointment of the receivers in the fore-



closure suit, the sequestration of the propert^^ and in-

come, the possession of all such properties with the

income b}^ the receivers, and their operation of the road.

The answer also admits the judgments of the petition-

ers in the amounts alleged and as set forth in the

journal of the court. It gives the histor}' of each of

these jndgments as shown by the record as follows

:

In the case of Peter G. Longworth, action was com-

menced against the Northern Pacific Railroad Company

June 19th, 1S91, for personal injuries resulting to him

as a passenger through negligence on the part of the

agents of the Railroad Company. A^rdict was rendered

October i6th, 1S93, and judgment rendered thereon

October 30th, iS93,for three thousand dollars and costs.

The case of Richard A. Bellinger was an action for

breach of a contract made by him with the Northern

Pacific Railroad Company in settlement of a claim for

personal injuries received by him through the careless-

ness of the Railroad Company, while in its employ, Jan-

nary 16, 1888. The judgment was recovered October

24, 1893, for the sum of fifteen hundred dollars and

costs.

While the case of Michael Raskey and wife was for

personal injuries inflicted on their minor child by being

carelessly run over by the Railroad Company's train on

October 17, 1892. The action was commenced April i,

1893, and jndgment rendered thereafter for five hnndred

dollars and costs. (Transcript, p. 27, paragraphs 20,

21 and 22.)



ERROR.

The error relied upon is, the order of the Court mak-
ing- the foregoing claims a preferential lien upon the

trust fund in the custod3' of the receiver.

ARGUMENT.
It will be observed from the foregoing statement, that

the Northern Pacific Railroad Company, and all its

properties, went into the hands of the receivers, under
the mortgage foreclosure suit, on October 30, 1893, and
that all tlie income of its properties thereafter became a

trust fund in the custod}' of the court to be applied to

the payment of the mortgage indebtedness; that all

three of the claims set forth in the petition are based

upon personal injuries occurring through the negligent

operation of the railroad, the first being an injury

to a passenger occurring some time prior to June 19,

1 89 1, more than two years before the appointment
of the receiver

; the second, that of an employee of the

Railroad Compan3-, injured through its carelessness

nearly six 3'ears before the appointment of the receiver,

and whose cause of action is based upon a contract made
in settlement for this personal injury claim

; and the

third being that of a personal injury caused to a child

by the negligent running of a train more than a year
prior to the appointment of the receiver. The record

shows that all of the property of the Northern Pacific

Railroad Company is covered by the mortgages of that

company to The Farmers' Loan and Trust Company to

secure the payment of its bonded indebtedness, and that



these mortgages were exi:,ting liens upon tlie propertj^

of the Railroad Company at the time the several inju-

ries occurred, and that the income of the road had been

sequestered before any levy or other lien had attached

to it.

The question is, therefore, clearly presented whether

claims arising from personal injuries caused by the care-

less operation of a railroad, at any time within the stat-

ute of limitations, prior to the road going into the hands

of a receiver, take precedence over the mortgage lien

upon the trust fund. A reference to the order and opin-

ion of the court will show that the presiding judge met

this question directly, and held the personal injury

claim to be a lien superior to that of the mortgage upon

the trust property in the custody of the court.

The order allowing the filing of the answer of The

Farmers' Loan and Trust Company to the petition (Tran-

script, p. 14), recites:
"=^ * - To the end that the is-

sues argued by counsel, and upon which said matter

was heard and determined by the court, may fully ap-

pear in the pleadings and record of this matter, viz, as

to whether the respective claims of said petitioners are

operating expenses of said Northern Pacific Railroad

Company of such a character as to have precedence

over and be a superior lien upon the income of the said

Northern Pacific Railroad Company, in the hands of its

receivers, over the lien of the mortgages of said North-

em Pacific Railroad Company to The Farmers' Loan

and Trust Company, as trustee." '= ''' '^

Thus it is seen that the trial court met the propo-

sition squarely as to whether a judgment against a

railroad company for personal injuries arising through
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the carelessness of its operatives prior to the appoint-
ment of a receiver is a liability entitled to preference
over the lien of a prior recorded mortgage npou the in-
come and properly of the corporation, and sought to
afford and facilitate a review of his judgment upon that
question in this court.

That such a claim is in no sense preferential, and
that it can be regarded in no more favorable light than
that of a general credit, may safely be submitted on the
adjudicated cases in the federal courts.

In Davenport v. Receivers Alabama & Chat. R. R.
Co., 2 Wood's (U. S.) Reports, p. 519, a passenger who
had sustained damages while traveling upon a road in
the hands of a receiver, obtained judgment for personal
injuries resulting from the carelessness of those oper-
ating the road, and petitioned to have the amount of
the judgment allowed out of the trust fund. Woods,
Circuit Judge, in denying the claim, said:

"The exercise of power by a court to displace liens
can only be sustained on the ground of actual necessity
and surely there can be no necessitv to append, as an
incident to running a railroad, a lien for damages that
displaces existing contracts." Page ^27,.

In /// r^ Dexten-ille Manufacturing & Boom Co., 4
Fed., S73, claims were presented, to be allowed as pref-
erential, for damages to timber and cranberry- marshes
occasioned by fire negligently permitted to es'cape from
the engines of a railroad company before it went into
the hands of a receiver. Dyer, D. J., in denying them.
said:

"The road was still being operated bv the company
nd whatever liability existed must have been one



against the company' alone. In uo jiist or proper sense

could such claims as these be considered as part of the

operating expenses upon which the petitioners could

assert a right prior to that of the mortgagees. The}'

are wholh' unlike claims for supplies, new equipment,

right of wa}', and new construction, or any claim fall-

ing legitimately under the head of operating expenses,

which the courts sometimes order paid from net earn-

ings, in the hands of a receiver, as having equities su-

perior to those of bondholders. If such claims as are

here in question could be allowed, there would seem

hardly to be a limit to the allowance of demands v/hich

it might be as forcibly urged were superior in their

equities to those of the secured creditors, but which

could not be allowed upon any sound principle of equity,

nor without substantially impairing, and perhaps de-

stroving, an otherwise valuable security."

In Central Trust Co. v. Wabash, St. L. & P. Ry. Co.,

28 Fed., S71, a shipper intervened in a foreclosure suit,

and prayed that payment of damages, resulting to him

from the failure of the railroad, shortly before going

into the control of the receiver, to transport certain cars

of grain, be allowed out of the rents and profits in the

hands of the receiver. Treat, J., in passing upon this

claim, said:

"The effect of this is that the amount for which the

Wabash Company should have responded in i88t is al-

lowable against the Wabash Corporation, as a corpora-

tion, and not against the receivers, or the funds in their

hands earned since their appointment, to be made prior

in right to the mortgages."

In Farmers' Loan & Trust Co. v. Green Bay, W. &
St. P. Ry. Co., 45 Fed., 664, the administratrix of a de-

ceased conductor, by petition, showed that in April,
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prior to the appointment of the receiver in August, the

conductor, while in the discharge of his dut}', had lost

his life b}' virtue of the carelessness of the railroad

compan}^ and sought to have the amount of the claim

for the injury made a charge upon the income and

corpus of the propert}' superior to the lien of the mort-

gage. Jenkins, J., in den3ang the claim, said:

"The loss of life occurred in the operation of the

road, but arose from a failure of duty. It happened in

the performance of the contract, but not because of per-

formance. Its promoting cause was the default of the

compau}', not the labor performed. The resulting death

was a detriment, not an aid, to the road. It was in no

possible sense of advantage to the mortgage interest."

In Central Trust Co. v. Hast Tennessee &.c R. R.

Co., 30 Fed., S95, Pardee, J., in passing upon such a

claim, says

:

" The petitioner's claim against the railroad company
is for personal injuries growing out of the negligence of

the compan3''s agents more than four 3'ears prior to the

suit for foreclosure. Neither on principle nor authority

can we adjudge such a claim to be prior in right to the

mortgage bondholders."

In Farmers' Loan & Trust Co. v. Detroit &c R. R.

Co., 71 Fed., 29, a receiver was appointed in October,

1893. In 1 89 1, while the railroad company was still op-

erating the road, a passenger on a train was injured by

reason of the carelessness of the operatives. A judg-

ment for ten thousand dollars was recovered which

it was attempted to have declared a lien upon the trust

fund in the hands of the receiver superior to that of the

mortgage. Swan, District Judge, in denying the claim,

said

:
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" Petitioner's judgment for personal injuries does not

entitle him to rank as a secured creditor of tlie railroad

compan3% nor has a court of equity power to displace

the vested right of the bondholder in favor of such a

claim."

Perhaps the most exhaustive case upon this subject

is that of St. Louis Trust Co. v. Riley, 70 Fed., 32.

Judgment for several thousand dollars was recovered in

an action for personal injuries occurring five months

before the street railway went into the hands of a re-

ceiver. After a review of many cases, Sanborn, Circuit

Judge, expressed the views of the Circuit Court of Ap-

peals as follows :

" But a claim for damages for the negligence of the

mortgagor lacks the indispensable element of a prefer-

ential claim. It is not based upon any consideration

that inures to the benefit of the mortgage security.

Wages, traffic balances, and supplies produce or increase

income, and preserve the mortgaged property. Repairs

and improvements increase the value of the security of

the bondholders. But the negligence of the mortgager

neither produces an income nor enhances the value of

the property. The wages, traffic balances, and claims

for material and supplies accrue under and pursuant to

the contract between the mortgagor and the mortgagee

that the former will properly operate the railroad. The

damages for negligence accrue in violation of that con-

tract, and for a breach of the duty of the mortgagor to op-

erate' the railroad carefully. ^Many preferential claims

are for property or services that were necessary to make

or keep the railroad a going concern, necessary to its

operation. The negligence that is the foundation of

this claim did not tend to keep the railroad in operation,

but, if repeated and continued, would inevitably stop it.

It was not necessary, but was deleterious, to its opera-
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tioii. For these reasons tliis claim for damages cannot,

iu our opinion, be allowed a preference over the mort-

gage debt in pa\-ment out of the income earned b}' the

receivers ajDpointed under the bills for the foreclosure of

these mortgages."

Most of these rejected claims were presented upon

rules claimed to have been laid down in decisions of the

Supreme Court, particularly in the cases of Fosdick v.

Schall, 99 U. S., 235, Aliltenberger v. Logansport Ry.

Co., 106 U. S., 286, and Union Trust Co. v. Illinois

Midland R}-. Co., 117 U. S., 434, which were cited by

the Judge of the lower court as laying down the rules

governing his decision in the case at bar. We respect-

full}' submit that nothing in the facts of either of these

cases, nor in the principles laid down in them, nor in

their subsequent application b}' the Supreme Court of

the United States, will warrant the construction claimed.

Detached statements taken from these opinions have

been invoked to establish rules which the cases in

themselves would not warrant, and which the learned

justices in subsequent opinions have taken pains to

show were not intended and were not sanctioned by

the court. Perhaps no case has been resorted to so often

as that of Fosdick v. Schall, supra, for the purpose of

displacing the vested rights of railroad mortgagees and

impairing the obligation of contracts. A critical ex-

amination of that case cannot warrant the conclusion so

frequently sought to be drawn from it—that the mort-

gagee of a railroad company stands upon ground but

little, if an}'-, better than that of a general creditor.

Two questions were determined in that case. First,

that by a conditional sale of rolling stock made to a

1
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railroad company and its receiver in the form of a lease,

in which payments were to be made of an amount equal-

ing the agreed purchase price, title to the cars did not

pass from the seller until the price was paid. Second,

that an order of the court directing a receiver out of the

trust funds to pay the seller rental for his cars for the

time they were used in operating the road prior to the

receivership was invalid against the bondholders and

that the vendor was simply a general creditor with no

equitable claim on the fund. The facts as found were

that Schall, the manufacturer of cars, had in the form of

a lease conditionally sold a large number of cars to be

used in operating a railroad, and of which, when certain

installments equaling the price of the cars should be

paid, the railroad company should become the owner.

For nearly two years the cars were used on the road,

and partial payments were made under the contract,

when a receiver, at the instance of a creditor, was ap-

pointed in a state court, who continued using these cars

in the operation of the road. After the cause had been

removed to the federal court, the use of the cars still

continued, and up to and until after the appointment in

the federal court of a receiver in the action of Fosdick,

Trustee, to foreclose the mortgage. The receiver in the

foreclosure suit, finding the cars were essential to the

operation of the road, arranged a valuation with Schall

and agreed in the form of rent to make monthly pay-

ments until the agreed price should be paid. The road

was sold under foreclosure, and Schall petitioned to

have his cars returned and rental for their use as a nec-

essary part of the operation of the road during the six

months prior and following the receivership in the state
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court decreed a preferential claim. It was held bj' the

Circuit Court he was entitled to a return of his cars and

an equitable claim upon the fund superior to that of the

mortgage for their use during the time stated. The

Supreme Court sustained his claim of ownership of the

cars but overruled the lower court in holding he had a

superior claim for the pa3'ment of the rental on the

fund for which the railroad was sold.

If we correctl}^ comprehend the general principles

laid down in that case, aside from the two specific ques-

tions determined, they are, first, that the general and

extensive character of the business of a railroad requires

credit should be given to meet its current expenses, and

that the mortgagee is confined to the net income after

current operating expenses are paid, and if mone3''s that

should be so paid have been diverted either to the pa}^-

ment of tlie mortgage or in building up the mortgage

security, equit}^ will compel a restoration ; and the sec-

ond general rule is that the appointment of a receiver

in aid of a mortgage foreclosure is not a matter of right

but of favor within the discretion of the Chancellor, and

in granting such favor conditions may be imposed and

concessions required of the mortgagee which if acqui-

esced in b}' accepting the receivership become binding

upon the mortgagee. Applying the rules thus laid

down to the facts in the case, the Supreme Court held

that for the use of the rolling stock essential to the

operation of the road for the period of time before and

subsequent to the appointment of the receiver in the

state court no preferential lien existed, and in denying

the claim savs :



" In short, as the case stands, no equitable claim

whatever has been established upon the fund in court.

Prima facie \\\^\. fund belongs to the mortgage creditors,

and the presumption which thus arises has not been

overcome. Schall, for the balance, his due, after his

own security has been exhausted, occupies the position

of a general creditor only." P. 255.

In the case of Miltenberger v. Logansport Railway

Company, 106 U. S., 286, the railroad company gave as

first mortgage security a million and a half dollars of

bonds, and then a second mortgage securing five hundred

thousand. In 1874, in the foreclosure of the second

mortgage, a receiver was appointed, and in the order of

appointment he was directed to manage and operate the

road, make repairs, and pay operating arrears for the

preceding ninety days. The road was without adequate

rolling stock. Subsequently, orders were made to pur-

chase stock and pay prior freight and trafftc balances.

The trustee of the first mortgage appeared in the suit,

and upon a conference with and consent of about two-

thirds of the holders of the first mortgage bonds, the

receiver obtained the consent of the court to borrow

about three hundred thousand dollars to pay indebtedness

incurred to meet the needs of the road. In 1876, the first

mortgage holders by cross-bill proceeded to a foreclosure.

A decree was entered foreclosing both mortgages on

identically the same property, the question of priority

of claims being left for future determination. The road

was operated by the receiver until 1879, and when the

sale was made, a contest was had over the application

of the funds. Objection was made to the preference

given the claim for rolling stock and prior operating

expenses, freight balances and the construction of a
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short piece of road. The payment of all these claims

was shown to have been indispensable to the operation

of the road. It was shown that all the payments had

been strictly within the orders of the court. The lease

expenditures were disposed of as incurred bj' the con-

sent of all parties. The court found that the claims for

repairs, freight balances and supplies were made with

discrimination and within the scope of its orders.

The opinion brings out the facts that the first mort-

gage bondholders, by their trustee, were all the while in

court, and that about two-thirds of them had consented

to and advised the borrowing of the money for the pur-

poses named. It meets the objection coming from the

holders of the first mortgage bonds by saying:

" It cannot be affirmed that no items which accrued be-

fore the appointment of a receiver can be allowed in any
ca.se. yisiuy circumstances ma^- exist which may make
it necessary and indispensible to the business of the

road and the preservation of the property, for the re-

ceiver to pay pre-existing debts, of certain classes, out
of the earnings of the receivership, or even the corpus

of the property, under the order of the court, with a

priority of lien. Yet the discretion to do so should be
exercised with ver\' great care."

In the case of the Union Trust Co. v. Illinois Mid-

land Ry. Co., 117 U. S., 434, the order appointing the

receiver was broad and comprehensive, and also explicit

in the character of liabilities the receiver was author-

ized to incur, and the character of demands he was

authorized to pay as preferential to the lien of the mort-

gage. An objection was made to the receiver giving

such preferences. The court held, in most instances,

after examining each, that the claims came within the
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rule laid down in the order of appointment. It followed

the rule laid down in Wallace v. Looniis, 97 U. S., 146,

that the court, in order to preserve a railroad coming

under its custody, had the power to authorize necessary

repairs, the purchase of necessary rolling stock, and to

complete an unfinished portion of the line, making the

cost a superior claim; and also followed the rule laid

down in Miltenberger v. Logansport Ry. Co., supra,

that such power extends to providing for operating ex-

penses and freight balances. There is no extension of

the doctrine beyond the two earlier cases. It will be

observed that no allusion in any of the three cases is

made to a claim arising in tort or springing out of neg-

ligence on account of which the railroad companies be-

came liable. In each of these cases the claims were

subjected to a critical and severe test, and unless they

came under the rule, no difference how meritorious on

the part of the claimant or beneficial to the corporation,

they were disallowed.

The rule in Fosdick v. Schall, supra, is made even

more conspicuous in the case of Huidekoper v. Locomo-

tive Works, decided at the same time (99 U. S., 258),

in which the Supreme Court reverses the ruling of the

lower court allowing the owner of rolling stock, under

similar circumstances, a preferential claim for what the

Circuit Court ascertained to be an equitable allowance

for the use of and repairs to its locomotives while oper-

ated by the railroad company.

. Commenting upon these cases, in Burnham v. Bowen,

III U. S., 776, the court says :

" We do not now hold, any more than we did in Fos-

dick V. Schall, or Huidekoper v. Locomotive Works, 99
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U. S., 25S, 260, that tlie income of a railroad in the

hands of a receiver, for the benefit of mortgage creditors

who have a lien npon it nnder their mortgage, can be

taken awa}^ from them and nsed to pay the general cred-

itors of the road. All we then decided, and all we novv-

decide, is, that if cnrrent earnings are used for the ben-

efit of mortgage creditors before current expenses are

paid, the mortgage security is chargeable in equity with

the restoration of the fund which has been thus improp-

erl}^ applied to their use."—P. 783.

In the case of Kneeland v. American Loan Co., 136

U. S., 89, a railroad, with its rolling stock, was placed

in the hands of a receiver at the instance of a creditor.

He, among others, rented rolling stock leased to the

company with a right of purchase, and there being a

deficit in the running of the road by the receiver the

rental for such rolling stock was not paid. The lessor

took possession of his stock and made a claim for rent,

to have priorit}^ over the creditors on the foreclosure of

the mortgage and the sale of the road under such fore-

closure. The Supreme Court denied this claim, and

in the course of the decision sa3's :

" Upon these facts we remark, first, that the appoint-

ment of a receiver vests in the court no absolute control

over the property, and no general authority to displace

vested contract liens. Because in a few specified and

limited cases this Court has declared that unsecured

claims were entitled to priority over mortgage debts,

an idea seems to have obtained that a court appointing a

receiver acquires power to give such preference to au}'

general and unsecured claims. It has been assumed

that a court appointing a receiver could rightfully bur-

den the mortgaged property for the payment of any un-

secured indebtedness. Indeed, we are advised that some
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courts have made the appoiiicment of a receiver condi-

tional tipon the payment of all unsecured indebtedness

in preference to the mortgage liens sought to be en-

forced. Can anything be conceived which more thor-

oughly destroys the sacredness of contract obligations ?

One holding a mortgage debt upon a railroad has the

same right to demand and expect of the court respect

for his vested and contracted priority as the holder of a

mortgage upon a farm or lot. So, v,dien a court appoints

a receiver of railroad property, it has no right to make

that receivership conditional on the 'payment of

other than those few unsecured claims which, by the

rulings of this Court, have been declared to have an

equitable priority. No one is bound to sell to a railroad

company or to work for it, and whoever has dealings

with a company whose property is mortgaged must be

assumed to have dealt with it on the faith of its personal

responsibility, and not in expectation of subsequently

displacing the priority of the mortgage liens. It is the

exception and not the rule that such priority of liens

can be displaced. We emphasize this fact of the sacred-

ness of contract liens, for the reason that there seems to

be growing an idea that the chancellor, in the exercise

of his equitable powers, has unlimited discretion in this

matter of the displacement of vested liens."

See, also, INIorgan's Company v. Texas Central Ry.

Co., 137 U. S., 171, 19S, 199, and Thomas v. Western

Car Co., 149 U. S., 95, m.

In the last case, after citing the above quoted lan-

guage from Kneeland v. American Loan Company, with

approval, the court says:

" The case of a corporation for the manufacture and

sale of cars, dealing with a railroad company, whose

road is subject to a mortgage securing outstanding

bonds, is very different from that of workmen and em-
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ployes, or of those who furnish, from day to clay, sup-

plies necessary for the maintenauce of the railroad.

Such a company must be regarded as contracting upon

the responsibility of the railroad company, and not in

reliance upon the interposition of a court of equity."

—

Page 112.

A review of the foregoing cases must deeply impress

one that aside from the limited class of cases enumer-

ated as exceptions, the Supreme Court of the United

States has sought to correct the impression that mort-

gages on railroads are of a less binding and obligatory

character than mortgages executed by owners of other

kinds of property, and have endeavored to leave the im-

pression that the security of railroad mortgagees, aside

from these limited exceptions, stands upon precisely the

same basis as that of other mortgagees.

The person who furnishes means for the construction

of a railroad no doubt has in one sense an equitable

property in that construction, but his claim not coming

within the limited category prescribed cannot displace

the lien of an existing mortgage.

In Toledo &c. R. R. Co. v. Hamilton, 134 U. S., 296,

where one Hamilton had erected a dock in the City of

Toledo on the property of the Railroad Company, and

as a part of its system, he applied to have his claim

preferred over that of the mortgagee upon the trust fund

in the hands of the receiver in a mortgage foreclosure

suit. No question was made as to the amount due from

the Railroad Company for the work he did nor as to the

construction of the dock being an improvement of the

railroad propert}'. It was held in the lower court that

his construction had gone into the improvement and
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building up of the mortgage security and gave an equit-

able priority' of payment analagous to that of a mechan-

ic's lien. The Supreme Court in denying this claim,

says

:

" The record imparted notice to Hamilton, and to all

others, of the facts and terms of the mortgage ;
and the

question is thus presented, whether a railroad company,

mortgagor, can three years after creating by recorded

mortgage an express lien upon its property, by contract

with a third party displace the priority of the mortgage

lien. It would seem that the question admits of but a

single answer. Certainly as to ordinary real estate, no

one would have the hardihood to contend that it could

be done; and there is in this respect no diffeieuce be-

tween ordinary real estate and railroad property."

TORT LIABILITIES ARE NOT OPERATING
EXPENSES.

Why should one who has no coritract claim whatever,

be preferred ? Why should he, the basis of whose claim

rests upon the culpable negligence of the agents of the

corporation ask to have the obligation of a contract

violated and destroyed in order that such a claim should

be preferred ? In no other marshaling of claims either

against individuals or against corporations could he

successfully assert priority. His demand is of a lower

standing in the forum of morality than that of a simple

contract obligation, and could not in legal tribunals

rank with an unsecured contract obligation—until it

had been reduced to judgment. It seems to us unsound

to arcrue that accidents and injuries must occur in the
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operation of a railroad, and therefore the liability

to pa}' for such injuries becomes an operating ex-

pense,—that no railroad s^-stem can be conducted

without incurring such liabilities, and therefore they are

the necessary- incidents to operation, and must be given

preference over specific liens. The premise is not cor-

rect. Tlie law does contemplate that railroads can

be conducted without such injuries happening. If the}'

are casualties and mere accidents, and cannot be guarded

against, a railroad company is not liable for them.

Such injuries the law looks upon as inevitable, and be-

ing inevitable, grants immunity from liabilit}'. But be-

yond this line the law regards the act or omission which

caused the injur}-, preventable, and its omission or com-

mission inexcusable. It is because it is preventable, and

since the existence of the cause producing the injury is

preventable, the law holds the corporation financially re-

sponsible for it. Therefore, instead of dealing with the

carelessness of the agents and operatives of railroad com-

panies, which occasions such injuries, as inevitable, the

law conclusively, on the contrary, presumes them prevent-

able, and that the observance of reasonable care and pre-

caution v.-ill prevent them. Thus, in the nature of things,

the only line of distinction known to the law is the in-

jury which reasonable skill and foresight cannot guard

against, and that which reasonable diligence and pre-

caution will prevent. The carelessness that gives rise

to liability is not a part of the operation of the road,

but is a departure from it. As stated by the courts,

such misfeasance or nonfeasance does not tend to

keep the road in operation, but on the contrary tends to

prevent it being operated, and if repeated a sufficient
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number of times would be destructive of its operation.

To allow a claim thus arising to displace the mortgage

lien would in effect be to make the mortgage bondholders

of a railroad company guarantors of every person dealing

with it, either as passengers, operatives or other-

wise, to the full extent of the mortgage

security. Without the power of employing or

discharging, they would assume all the responsibil-

ities of the principal to the extent of the security.

Such a rule, instead of tending to keep the railroad a

going concern would tend to prevent its being an exist-

ing concern. It would place a person having a mere

claim to unliquidated damages not only on a higher

plane of protection than the general contract creditor of

the railroad company, but also above that creditor who

furnished the means for the construction of the road

and who had in addition taken a mortgage upon its

properties as a specific securit3\

We respectfully submit that neither upon the prece-

dents of the adjudged cases nor upon principle can such

a doctrine be maintained.

Respectfull}' submitted,

STRUVE, ALLEX, HUGHES & McMICKEN,
Solicitorsfor Appellant.

HERBERT B. TURNER, Of Counsel.
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BRIEF OF APPELLEES ON THE MERITS.

As will be apparent to the court, any elaborate discus-

sion of this question in the abstract can add nothing to

the force of the position asserted. But if well taken, it

is so because of an established equity, and not because

of any philosophy or comparison of respective views of

different courts pro or con.

I.

As seen by the record and the briefs, this is a cause

where the court allowed the claims of the appellees and
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gave them preference to the mortgage, exercising that

right within the equity power of the court. Like all

advanced ideas of equity and new theories moulded into

practice b}' the necessity of the institutions and the cus-

toms of affairs; this peculiar equity has had to move

gradually, by being accepted by the court upon the rea-

son of each particular case and the circuuistances sur-

rounding each particular case. The equities attaching

to it, the burdens borne b\' all parties, the privileges

which one is seeking over the other, the vast or limited

advantage which a mortgagee may have by holding the

property, the greater or less embarmssment or wrong

there may appear to be done to the claims by the mort-

gagee taking possession of the property,—all of these

go into the consideration of <in equity court in order to

reach the conclusion when it is equitable to attach to

the privilege of the mortgagee in taking possession of

the property certain burdens and limitations. In each

of these cases the court is quite the sole judge. It is

the exercise of the equit}^ discretion which in nearly all

cases must be left to the court to be drawn from the

conditions surrounding it, and must necessarily be left

uninterfered with in ordinary instances certainly, lest

we wholly destroy what the word "discretion" in equity

is meant to confer and convey.

II.

It must be conceded, notwithstanding some circuit

court rulings, that the highest courts of this countr}''

have announced the doctrine respecting railroads, that

where a mortgagee takes a mortgage upon such he does

it with a consciousness of all existing liens and burdens

surrounding such a contract, and assumes by reason of
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such knowledge to contract in special reference to sucli

privileges as a court of equity may have in treating

claims which ordinarily arise in the operation of a rail-

road, and also to have attached as a burden or limitation

to his exclusive privilege in taking charge of the prop-

erty upon a mere defoult of interest, the burden of dis-

charging certain claims which would have been paid

through legal process had the morgagee not assumed

such peculiar prerogative and sought the court to en-

force it, to-wit : the taking the full charge and control,

before foreclosure or decree, of the property.

With this contract and privilege as a part of his

undertaking, it is but natural that he should accept its

exercise at any time where the circumstances justify the

exercise of that discretion. It is now the recognized

privilege of a court, to use the exact words of the law,

that is to say :

"When a court of chancery appoints a receiver of

" railroad property, it may impose such terms in refer-

" ence to the payment from the income, during the re-

" ceivership, of outstanding debts for labor, supplies,

" equipment or permanent im^rov^m^i^t, or other charges

" upon the property as may tinder the circumstances of

" the particular case appear to be reasonable.'"

Fosdick vs. Schall, gg U. 5., 235.

Mittenberger vs. Logansport Ry., 106 U. S., 2S6.

Union Trust Co. vs. Souther, 107 U. 5., 5p/.

Union Trust Co. vs. Midland Ry., 117 U. 5., 434.

Thomas vs. Peoria R. R., 26 Am. & Eng. Ry.

Cases, 381.
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Add/sou VS. Lezuz's, Receiver^ c/c, g Am. of Evg.

Ry. Cases
^
702 ; S. C, y^ Va.y joi.

20 Am. & Eng. Eiic. of Law, p. /// (§ j)/ p. 426

(^3),ciscq.

ig Am. & Eng. Enc. of Law, p. jyS.

III.

It appears in this case that at the time of the appoint-

ment of the receiver the order for these preferences and

for the payment of these claims was not made, but

immediately thereafter upon the matter being called to

the court's attention b}- petition, to-wit : that the

claims were outstanding, that receiver's certificates had

been ordered to pay the claims, that judgment had been

duly obtained, etc., and tipO)i the furlhtr pctilioti stating

that the company had in its possession, by its report, and

the receiver then held more than enough money to pay

its interest and still have a surplus sufficient to pay these

claims.

(See paragraph 6 of Petition for Payment, Transcript,

page 4.)

This paragraph not denied by the company defendant

nor the appellant trust company ; but, as must govern

this court, all the way through such allegations stand

admitted as facts ; and upon this alone, excluding every

other consideration in this case, the court had a right to

make this order against the receiver. It was as though

made against a fund which was in excess of debts.

Therefore, at any time subsequent to the appointment

of a receiver within the wise discretion of the court it

had a right to make the order made in this cause. This
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is certainly the advance doctrine and the recognized doc-

trine stated in the words of the law :

"If no such provision [that is, provision to pay the

"claims previously existing] be made in the order ap-

" pointing the receiver, a court of equity may at any

" time during the progress of the cause direct the pa3^-

" ment."

Fosdick vs. Schall, gg U. S., 23S-

Poland vs. R. R. Co., 52 F/., 144-

Farmers' L. & T. Co. vs. Vicksburg Road, 33 ^^^-^

777-

ig Am. and Eng. Enc. of Laiv, pp. 75^-9-

IV.

Particularly is this true when, as the record here dis-

closes, the mortgagee after default in the interest "is

suffered to remain in possession and incur these debts

in operating the road, and the mortgagees cannot take

possession of the property through receivers and assert

their mortgage in preference to these expenses of operat-

ing, especially if the mortgage itself provide that the

mortgagee might remain in possession, operating the

road and paying its current expenses."

Williamson vs. Washington City Road, i Am. and

Eng. Ry. Cases, 48g.

Turner vs. Indianapolis Road, 8 Bissell, j/5.

Lehigh R. R. Co. vs. Central R. R. Co., 34 N. J.

Eq., 88.

Poland vs. R. R., 4 Am. & Eng. Ry. Cases, 410.

S. C, 52 Ft., 144.

ig Am. Of Eng. Enc. of Law, p. 758-g.
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V.

But it appears also from the undenied petition, and

from the uncontroverted facts, that " the current earn-

ings of the road had been previousl}'' used by the mort-

gagee for the payment of its interest, while the same

should have been ap^Dlied to the expenses of the opera-

tion ; and under such circumstances it is the right of

the court at an}- time in the exercise of its equity juris-

diction to charge against the property the restoration of

this fund to au}^ extent which the fund may not exceed,

and order that the manner of this restoration shall be

b}' the payment of certain designated claims.

Trust Co. vs. N. V., clc.^ 2^ Fcd.^ Soo.

Biu^nham vs. Doivoi^ 1 1 1 U. S., yy6.

[ij Am. & E)ig. Ry. Cases, joS.)

Fosdick vs. Schall, gg U. S., 2jj.

Hiiidckopcr vs. Locomolive IVorks, gg U. S., 2jS.

Addison vs. Lewis, j^ Va., joi.

The true rule being that if the earnings are deferred

to the payment of interest, or to an}' other matter not

properly operating expenses, they must be returned to

the current earnings fund and may be applied to the

pa3anent of the claims made pa3^able therefrom.

Illinois Midland R. R. Co. vs. Trust Co., 11j U.

S., 434.

Trust Co. vs. Morrison, 12^ U.S., ^gi.

Railroad vs. Cleveland et a I., 12^ U. S., 6^8.

Wood vs. Company, 128 U. S., 416.

Easton vs. Road, 38 Fed., 12.

Trust Co. vs. Road, jj> Fed., yjS.

Calhoun vs. Road, g Bissell, Jjo.
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VI.

But of late, notwithstanding some intimations of the

circuit to the contrary, the Supreme Court of the United

States have particularly held that claims such as these

before the court were proper subjects of preference, and

proper subjects of just such order as is complained of

here, particularly where the long-standing of the claims

and their nature were such that in the exercise of an

equity discretion it would be but just to order the pay-

ment from the mortgagee who had permitted the road

to remain in the hands of the mortgagor, being run and

incurring these expenses in the operation of the road,

and w^aiting until after the claims had passed to judg-

ment and from judgment into an order, and then in no

wise denying the priority or justness of the claims, seek

to absorb the whole of the property to the subordination

of the claims.

We invite particular attention to the opinion of the

learned court below in this cause; also to the copious

decision where ChiefJustice Waite first urges this equity

in

Fosdick vs. Schall, heretofore cited,

and the further recognition of just such claims in the

case of

Trust Co. vs. Midland R. R. Co., 117 U. 5., 434,

the decision proceeding, among other things, to say

:

"After the first mortgagee had appeared and answered

" an order was made, but not on prior notice to it, au-

" thorizing the receiver to issue certificates," etc.

To these priority is given. In this case the court has

occasion to discuss the feature, which is made an item
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by the appellant, that it had no notice of the hearing in

this case
;
that such was not necessary, and if necessary

when it came it had all the notice then that the court

would exact. And proceeding upon the merits of the

order which the court had made, allowing preferences,

the court says, in reply to the contention that such

could not be allowed :

" It cannot be affirmed that no items which accrued

''before the appointment of a receiver can be allowed in

" any case. Many circumstances may exist which may
" make it necessary and indispensable to the business of

" the road and the preservation of the property, for the
*' receiver to pay pre-existing debts of certain classes, out
" of the earnings of the receivership, or even the corpiisoi

" the property, under the order of the court, with a prior-

" ity of lien. Yet the discretion to do so should be exer-

" cised with very great care. The payment of such debts

" stands, /;7w^/^67r, on a different basis from the pay-
'' ment of claims arising under the receivership, while it

" may be brought within the principle of the latter by
" special circumstances. It is easy to see that the pay-
" ment of unpaid debts for operating expenses, accrued
" within ninety days, due by a railroad company sud-
" denly deprived of the control of its property, due to op-

" eratives in its employ, whose cessation from work sim-

" ultaneously is to be deprecated, the interests both of the

"property and of the public, and the payment of limited

" amounts due to other and connecting lines of road for

" materials and repairs, and for unpaid ticket and freight

" balances, the outcome of indispensable business rela-

"tions, where the stoppage of the continuance of such
" business relations would be a probable result in case of
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" non-payment, the general consequences involving

" largely, also, the interests and accommodation of travel

'' and traffic, may well place such payments in the cate-

'* gory of payments to preserve the mortgaged property

" in a lars^e sense, by maintaining the good-will and in-

" tegrity of the enterprise, and entitle them to be made

" a first lien."

And it will be observed in that same decision that

many of the items and things referred to as the proper

subject of such prior claim, we find the following stated

by the court

:

" The strenuous contention on the part of the Paris

" and Decatur bondholders is that a court of chancery

" had no power, by a receiver and without their consent,

" to create, on the corpus of the property, any lien taking

" priority over the mortgage lien. But these bond-

'' holders were represented by their trustees, the Union

" Trust Company. It filed a bill in the federal court as

"early as December, 1876, to foreclose the Paris and

" Decatur mortgage ; and it was made a party on its own

"petition, to the suit in the state court, in September,

" 1877. The Paris and Decatur mortgage provided that

" in case of default for six months in paying interest on

" the bonds (and such default occurred at latest on Jan-

" uary i, 1876, and the six months expired July i, 1876,

" more than three months before any order was made

"on which any of the certificates were issued), all the

" bonds should become due and the lien might be en-

" forced, and the trustees might enter on the property

" and operate it till sold, and make all needful repairs

" and replacements, and such useful alterations, addi-

" tions and improvements to the road as might be neces-
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" sary for its proper working, and pay for them out of

" the income ; and also that in case of default so continu-

" ing, the trustee might foreclose the mortgage by legal

" proceedings or sell the property by public auction
;

" and should, in case of such sale, deduct from the pro-

" ceeds all expenses incurred in operating, managing or

" maintaining the road or in managing its business, and

" thereafter apply the proceeds to pa3^ the bonds. In

" the face of these provisions of the mortgage under

" which the bonds are held, and of the facts before re-

" cited as to the negligence of the trustee all the while

" the property was in the hands of the court, it does not

" at all comport with the principles of equity for the

" bondholders now to insist that the want of affirmative

" consent by them or their tristee could paralyze the

" arm of the court in the discharge of its duty. The
" want of that aid which it was the dut.3^ of the trustee

" and the bondholders to give to the court in discharg-

" ing its responsible functions, with the road openly in

" charge of the receiver and being run b}' him, and his

" acts plain to view, and the interest of all the bonds in

" arrear, cannot be urged to a court of equity as a

" ground for den3nng its power to do what was thought

" by it best for the interests of all concerned, including

" even those who thus willfully stood aloof.

'' The appellants Borge and others also complain of

" provisions in the final decree, giving priority over the

"Paris and.Decatur bonds to just and equitable propor-

" tions of the following items : i, amount of wages due

"employes of receivers, Dole, Reese and Genis, as

" showai by schedules J and K of the report of the com-

" missioner, the total amount being $76,820.90 ; 2, the
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"indebtedness due from the receivership to railroad

" companies, as shovv-n b}^ schedule L of the report,

" amounting to $84,615.21
; 3, the general indebtedness

" of the receivership, as shown by schedule ]\I of the

'' report, under the head of supplies, amounting to

" $67,787.76, and under the head of ^damages^'' aniount-

"iug to $5,871.04, and fort3^-four items under the head

"of ' miscellaneous,' amounting to $32,937.49 ;
* * *

"
5, four claims on intervening petitions, allowed at

" $11,642.29; 6, amount of wages due employes of the

" Illinois IVIidland Company within six months imme-

"diately preceding the appointment of the first receiver,

" as shown by schedule H of the report ; such equitable

" portions of the receiver's indebtedness and of the six

" mouths' labor claims to be ascertained in the manner

" provided by the decree."

To which the court further says:

" The claims embraced in the six items have been

" carefully scrutinized and reported on favorably by the

"commissioner, and allowed by the Circuit Court,

" within and in accordance with the principles above laid

"down, and we think that all of them, including the

" ' six months' labor claims,' w^ere properly allowed."

And this contention and the recognition of this equity

and this discussion on the part of the court, while we

see various views in various districts, each judge follow-

ing the views applicable in his particular circuit, still

the trend of the cases on the basis of reason and equity

are in harmony with this view and sustain it, as will be

seen by a reference to the cases themselves, first refer-

ring to the cases mostly relied on by appellant

:
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Kneelaud vs. Trust Co.^ ij6 U. S., Sp,

recognizing the doctrine of

I/a/c t's. Frost., gg U. S., jSg.

Barton vs. Barbour., lo^ U. S.. 126.

Tiiist Co. vs. Souther^ loj U. S., ^gi

.

BuniJiain vs. Bowoi^ 11 1 U. S.^ yyd.

In the last case cited the court say

:

"The receivership was at the instance of a judgment
" creditor, and was with a view of reaching the surplus
'* earnings for the satisfaction of his debt."

And referrijig particularly to this Kncela7id case

showing why it is an exception to the cases heretofore

cited to the court, of railroad companies where the mort-

gagees take possession against which there is had such

conditions as an equity court has a right to impose, the

court continuing says

:

" It [meaning the receivership in that particular case]

" zvas not at the instance of the mortgagees^ nor were
" they seeking foreclosure of their mortgages. They
" were asking nothing at the hands of the court. They
*' were not asking it to take charge of the property."

Here is the distinction.

In the case now before the court for consideration,

the mortgagee did seek foreclosure, does ask the court

to take charge of the property for it, and was asking

something at the hands of the court as a privilege. It

was to this privilege the court had a right to attach the

equitable burden which in its discretion it has so done.

This order is made against the receiver and against the

property, because of the management by the court of
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the property and the exclusion of all creditors ; and we

insist that the following words of the court showing

that the court appointing the receiver has a right to put

such conditions upon that appointment, and that those

conditions recognized here are the conditions which had

previously been imposed and recognized by the cases

heretofore cited, which and only in the line of which

are again recognized and indulged in by the lower

coart.

Further in the Kneeland case, therefore, (at page 383,

Co-Op. Series) say the court:

ii:'fi :•: :j: Wlicu a court appoiuts a receiver of raz7-

" road property^ it has no right to make that receiver-

" ship conditional on the payment of other than those

" unsecured claims wJiicJi by the ridings of this com t

" have been declared to have an equitable priority

y

It will be seen that it was upon the facts of that par-

ticular case by which the exception to the rule of equity

previously adopted was permitted to exist.

Now in the further case which has been the subject

of discussion by the appellant, Thomas vs. Car Co., 149

U. S., 95, this was another instance of rent, and upon

the facts in that case purely did the court except it from

the ruling of the equity. Mr. Justice Shiras refers par-

ticularly to Miltenberger vs. Road, 106 U. S., and re-

affirms that doctrine, and notesthe exception asserted

and recognized in Kneeland vs. Trust Co., and they re-

fer to the exception that in the case under consideration,

say th© contract between the car company and the rail-

road company was that the car company reserved the

right to terminate its contract and take possession of
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its cars; tliat it knew of the existence of the outstand-

ing bonds, and protected itself wholly and solely upon

the method agreed, to wit, the taking back of its par-

ticular property, not by any agreement implied or other-

wise /o receive payment. The case is therefore widely

different from the one under consideration in this court,

and the reasons offered there for excepting it from the

rule of the new equity, heretofore urged, is pali3able.

(See 149 U. S. Co-Op. Series, page 113.) The court

following and saying

:

" This company [meaning the car company] must be

" treated as having full notice of the financial condition

'' of the railroad, and as having leased the cars without

" the expectation of displacing the piiority of the mort-

" gage liens."

And here again the court, referring to the lower

court's decision, says

:

" The court then states the general principles which
*' have been established by the decisions of this court as

" to charging the income of the receivership with the

" payment of certain classes of liabilities of the railroad

" company incurred prior to the receivership, and their

" payment from the proceeds of the sale of the railroad

*' prior to the mortgage indebtedness."

Here the Supreme Court recognizes the rule pre-

viously obtaining, and which, under prooer facts, they

still assert b}- acquiescence is existing for a court to en-

force under conditions submitting it to its discretion.

These views, such as we urge, have been followed by
the courts on circuit in the following cases

:
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Farmers' Loan & T. Co. vs. Kansas City IV. N.

R. R.y JJ Fed., iSj ; opinion by Judge Caldwell.

See full note with collection of cases, pages ig2-j.

Hook vs. Bosszuorth, 64 Fed., 44s-

Clark vs. Railroad, 66 Fed., 806.

Farmers' L. & T. Co. vs. N. P. R. R., on the peti-

tion of O'Brien, yi Fed., 24J.

These cases were followed by opinions by Judge

Thomas and also supported by opinions of Judge Cald-

well from Dakota, which I trust will be out by the time

this cause is submitted to the court, wherein it was held

that debts for coal contracted previous to the receiver-

ship could be attached as a prior lien. Also where it

was held by Judge Caldwell, following his first decision

of Dow vs. Memphis Railroad, 20 Fed., that for a

smash-up of cars and wagons occurring in a collision in

the operation of the road previous to the appointment of

the receiver, these could be made preferred claims if in

the discretion of the court the circumstances seemed to

require it; and here it was held, as in the 53d Federal,

that such an order attaching itself as a condition to the

receivership could be made at au}'- time.

And we insist that upon the facts of this case to the

order made the mortgage company has no right to com-

plain and should not be heard to appeal, and that by

the decisions of the highest court such doctrine is as-

serted ;
and irrespective of the merits or demerits of the

order of the lower court, this mortgage company has no

right or standing in this court to assert any objections

to it.

Masterson vs. Herndon, 10 Wall., 416.

Sivan vs. Wright, no U. S., 590.

Williams vs. Morgan, m U. S., ^90.
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Its attitude is very much the attitude of a purchaser

uuder a decree ; the purchaser takes what is sold under

the decree with all its conditions. This mortgage com-

pany takes charge of this property by its demand under

and connected with such conditions as are imposed upon

the receivership at the time or subsequently.

See full case,

Farmers^ Loan & Tnist Co. vs. K. C. W. & N.

R. R.^ S3 ^^^-^ ^S2, opinion by Justice Caldwell^

page iSq.

See full note by Maurice ]\I. Colin, pages 192 to 197.

We respectfully submit that if for any reason this

case shall not be dismissed on appeal, that the judg-

ment should be affirmed with costs to appellees.

Respectfully submitted,

JAMES HAMILTON LEWIS,
Solicitor for Appellees.

STRATTON, LEWIS & GILAIAN and
FREDERICK BAUSMAN,

Of Counsel.
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to Messrs. Stnive, Allen, Hughes & McMicken, your

attorneys of record :

You and each of yow will please take notice that the

appellees will call np for hearing the annexed motion

to dismiss 3-our appeal on the grounds therein stated, on
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IN THE UNITED STATES CIRCUIT COURT
OF APPEALS,

FOR THE NINTH CIRCUIT.

The Farmers' Loan & Trust CoMrANv,

Appellant^

vs.

Peter G. Longworth, I^Iichael Raskey r No. 2SS.

AND Annie Raskey, his wife, and
Richard A. Bellinger,

Appellees.

Come now the appellees herein and respectfully move
the conrt that tlie appeal herein be dismissed, and as-

sign as grounds of such dismissal the following:

I St. That the record on appeal in this cause has not

been properly certified to this court and there is no evi-

dence before this court that a complete record on appeal

has been brought up, or one comprehending all records

necessary to the hearing of the appeal.

2nd. That the order from which appellant has ap-

pealed, to-wit: the order of December iSth, 1S95, is not

appealable because not a final order.

3rd. For the reason that it appears by the record in

this court that two other parties, to-wit: Andrew F.

Burleigh, Receiver, and the Northern Pacific Railroad

Company, both of whom were defendants below and the

former of whom was included in the order appealed
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from, have not been joined in tliis appeal or severed

from it by summons and severance, or have had an\-

notice whatever by citation, or otherwise, of the appeal

herein.

4tli. That other defendants, parties to the record

and interested in the cause, have never been served or

notified of the appeal or made parties thereto.

I.

Examining the foregoing grounds in turn, we find

the clerk's certificate in this case to be (Transcript, p.

48) /'that the foregoing * * * pages area full, true and

correct transcript of the record on appeal." We do not

believe that so meagre a certificate has ever before been

accepted. It does not at all comply with the require-

ments of Rule 14 of this court (Subdivision 3). The

word complcle has been necessary to a clerk's certificate

on appeal for the greater part of a century under the

appellate provisions of the United States Courts.

Kccne vs. IVJiilakcr, /j Pclcrs, 439-

Redfield vs. Parks, 130 U. S., 623.

If to the words full, true and correct the clerk had

added "of all the papers on file," or " of all proceedings

in said cause," there might be something to stand upon.

What the clerk has to send up by statute, and the

rule adds more, is defined in vSection 750 of the Revised

Statutes, where his duties as to making up final record

for the purposes of the lower court are defined. In sec-

tion 69S, his duties as to this final record and other

records when the cause is appealed are laid down, and

in the latter section he is directed to send up along with
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other things such papers " as ma}' be necessary on the

hearing of the appeal." The clerk in this instance has

not certified either that he has sent up a complete record

of anything or that it is a copy of all the proceedings in

the cause as required by Rule 14, or that it compre-

hends everything necessary to the hearing of the appeal^

and we believe that even if the words used b}- the clerk

in this instance were so far improved that the word

coinplcte should be substituted for the less comprehen-

sive word correct^ it would not be sufficient, and that in

addition to the words " full, true and complete," a ceiti-

ficate should contain "of all the papers, etc.," or *' of

all proceedings," or " of all the record necessar\' to the

hearing of the appeal," and we do not think a case

can be cited in which a certificate has been accepted

without these words.

II.

The original order in this case was made on the i6th

day of August, 1S94 (Transcript, p. 5). This order re-

quired the railroad company's receiver to make pa3'ment

of the claims in cash or certificates within thirt}^ days.

Subsequently the complainant's solicitors asked leave

to show cause \\\\y this order should be set aside, and

this leave was granted them. The matter then hung on

until the iStli da}- of December, 1895, '\'hen their

motion to vacate the original order of iVugust 16, 1S94,

was denied (Transcript, p. 12).

Under this state of facts vre believe the final order in

the case to hav^e been the original one. Tlie motion to

vacate that order would indeed suspend the running of

the appeal period, and until it was disposed of the ap-
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pe?J time would not count against complainants or

others, but when it was disposed, of the thing to com-

plain of and appeal from was the order originalh' en-

tered, whereas, in this case the appeal is from the order

of December, 1895 (Transcript, pp. 31 and 46).

An appeal will not lie from a refusal to open a decree.

McMicken vs. Perin^ 8 Howard^ s^l-

Stcines vs. Franklin Co., 14 Wallace, iS-

Wyle vs. Co.ve, 14 Howard, i.

Brackett vs. Brackett, 2 Howard, 238.

Andrews vs. Thmn, 72 Fed., 2go.

Bondholders, etc. vs. Toledo, etc., R. R., 62 Fed., 166.

It may possibly be contended that because the court

made a slight modification of the original order when it

denied the motion to vacate (Transcript, pp. 12 and 13)

that it in effect made a new order which is the final one

here. We do not think, however, that this can possibly

be contended. The changes, it will be noticed, simply

are that instead of paying interest on the petitioner's

claim, as provided for in the original order, the receiver

shall not pay interest, and that instead of depositing re-

ceiver's certificates, as the original order provided, he

shall pay the petitioners in cash. The former of these

modifications is so manifestly in the interest of the

parties now appealing that it could hardly be said that

they had anything in that that they could complain of

or that it constituted a new order to their prejudice. As

to the latter modification, that changing by certificates

to payment in cash, it cannot be clear in what way com-

plainants are prejudiced by that either, and indeed, re-

garding the receiver as an officer of the court, these
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modifications are nothing nioie than snpplementaiy

orders, which the court, it seems to us, would have had

the power to make c.v parte. The original order of

August 1 6, 1S94, disposed of the whole question as to

the liability in point of law and the mere manner in

which the receiver should make the payment seems so

unimportant a part of the order that we do not think

the supplementary instructions of the judge in this

respect could constitute a new judgment, order or decree.

It is apparent from the record that the order which

alone could aggrieve the appellant, and which was the

order ordering the payment to these appellees of the

money due upon their judgments, was made and en-

tered August 16, 1894. The attempted appeal in this

case is taken January 20, 1S96, more than one year and

five months expiring ; in other words, taken a year after

the time had expired for the allowance of the appeal.

Clearly there is no law for this and the appeal should

be dismissed.

It will not suffice to say that appellant was not a

party to the petition
;

it was not called on in anywise

to be. It only related to the railroad, to the receiver.

It concerned but the receiver. It was an order made
by the court in the management of the property in the

hands of the court through the receiver. If any out-

side person is aggrieved he could come in and make
such known by proper proceeding. That the appellant

subsequent!}- came in by a motion seeking to have the

order set aside did not affect its right to come in at the

same time it made such motion and avail itself of the

privilege of appealing, and" obtain the permission to
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intervene for Uie purpose of appealing, and if it had

any rights or concern in the matter, its right would

have been to appeal within the proper time if the re-

ceiver did not so desire. The appellant did not come

in the cause on the i6th day of September, 1894, a

month later than the date of the order, asking for time

in order to show that the order was not properly made,

and obtained until October 3rd, 1894, to make an order

to vacate, and on November 16, 1S94, made the order to

vacate.

(See Record, pages 5, 6, 7, 8 and 10.)

True in all these intermittent periods had the appel-

lant any rights its rights would have been to appeal

from the order, as it could but stand in the place of the

receiver. It has not done so until eighteen months

after the order which ic complained of. Surely this will

not do, for it is without the meaning of the law
;

it is

contrary to the limitations of the statute.

The appeal cannot be sustained and must be dismissed

for the reasons :

I St. That it is not taken in time, to-wit, within six

months from the final order or decision in the cause.

2d. Nor within one year from the date of the decision

giving a right or asserting a privilege to any party in

the cause.

From the points heretofore made it is clear that the

decision refusing to vacate the order, which decision was

made on the iSth of December, 1895, is not the final

order in the cause, and is not the order which gave the

plaintiffs their rights as against the receiver or the ap-

pellant, and therefore is not the proper one to have ap-
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pealed from, and is not therefore an appealable order or

decision. And for these reasons it is apparent that tlie

appeal shonld be dismissed.

III.

And now npon this point, No. 3, we insist that this

appeal, irrespective of all other qnestions, mnst at once

be dismissed, and an order affirming the decision of the

lower conrt mnst follow as of course.

This appeal shonld be dismissed because it is heed-

lessly taken, it is carelessly taken— taken without re-

gard to the rights of the appellees or of the persons in-

terested in the cause or of the parties to the record.

That is to sa}-,

(i) Parties interested in the judgment are not noti-

fied of the appeal

;

(2) Parties to the record are not made parties to the

appeal

;

(3) Parties against whom the judgment is made are

not made parties to the appeal.

(4) Parties who have a right to be heard as to the

affirmance or reversal of the decision are not made
parties to the record.

(5) ^^ citation is served upon all the parties to the

record.

(6) No citation is served or notice given to parties

who are interested in the decision, and against whom
the decision is made to operate.

(7) There has been no severance as to the appellant.
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(8) There lias been no refusal in behalf of the other

parties to the record to appeal.

(9) There has been no order allowing the appellant

to appeal alone, for any cause shown on the record or

at all.

(10) Seven parties appear as necessary parties in

order for the adjudication and the older to be executed,

only three of them, to-wit : the beneficiaries under the

judgments, are at all even notified of the appeal. The

remaining four are at liberty the one after the other to

maintain separate appeals against these appellees if the

present course adopted by the appellant can within any

form of reason or precedent be allowed.

It is to be observed on the record that the order com-

plained of is made in the title of a cause as follows

:

The Farmers' Loan and Trust Company vs. The North-

ern Pacific Railroad Company et al.

(See Transcript, pages 5 and 6.)

That the motion of appellant for order extending the

time for further objections on its pait was in the same

cause, to-wit : The Farmers' Loan and Trust Company

vs. The Northern Pacific Railroad Company ei al.

(Pages 6 and 7 of Transcript.)

Also the order extending the time at the appellant's

instance is in the cause of The Farmer's Loan and

Trust Company vs. The Northern Pacific Railroad

Company et al.

(Pages 9 and 10 of Transcript.)

Also the order calling the same up was in the same

cause. And it will be further observed that the order
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denyiiig the motion to vacate wac/{^ on the iSlh day of
December, /Spj, is likewise in the cause of the Fanners'

Loan and Trust Company vs. The Northern Pacific

Railroad Company and others.

It is now apparent to the court that the et ah., to wit,

the others, were some other defendants in the cause who
were parties to all the motions and all the proceedings,

parties to the order granting the receivers certificates,

and parties to the order refusing to vacate the same
;
yet,

The}- are not named;

The\' are not served;

They are not even present before the court that the

court may see who they are, the nature of their interest

or what attitude they occupy to either the claimants or

the appellees.

This appeal cannot be sustained as long as such de-

fendants are upon the record in the name of ''and

others,'^ without their personnel being disclosed, their

attitude disclosed, their relation shown, and an order

and notice ser\^ed upon them duly in the cause bringing

them before the court.

This has so freely been asserted by the highest courts

of the country, and so frequently, that no more than a

reference to the doctrine is needed at this time, which

we also assume to offer the court, and the law determin-

ing the motion on this one division of this ground alone

is as follows:

The Supreme Court, by Chief Justice Alarshall, first

announced the principle which has governed the court

to this dav.
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"The present writ of error is brought by Mary De-

iieale ' and others,' as plaintiffs ; but who the others are

cannot be known by the court, for their names are not

given in the writ of error, as they ought to be. Mary

Deneale cannot alone maintain a writ of error on this

judgment; but all the parties must he joined to give a

proper judgment on the case. The present writ of error

must therefore be dismissed for irregularity."

Deneale vs. Stump/ Executors, 8 Peters, 52^.

The principle of this case was thereafter affirmed by

the court. Chief Justice Taney delivering the opinion,

Heirs of Wilson vs. Ins. Co., 12 Peters, 140, 141.

" The counsel for the defendant in error has moved

to dismiss this case ; ist, because no persons are named

as plaintiffs in the writ of error, but they are described

generally in the writ as ' The heirs of Nicholas Wilson';

2d, If this general description is sufficient, yet it ap-

pears by petition for the writ, which is referred to in the

appeal bond, that the widow did not join in the appli-

cation for the writ of error ; and as the judgment against

the defendants was a joint one, they must all join in a

writ of error, unless there is a summons and severance."

" We think the writ of error must be dismissed on

both grounds, and that the points raised have already

been decided by the court. In the case of Deneale vs.

Stunipf, 8 Peters, 526, the writ of error issued in the

name of ' Mary Deneale, the executrix of George

Deneale and others.' It was dismissed on the motion of

the defendants in error, and the court said, ' the present

writ of error is brought by Mary Deneale and others as
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plaintiffs, but who the others are cannot be known by
the court, for their names are not given in the writ of

error as they ought to be. IVIary Deneale cannot alone

maintain a writ of error on this judgment ; but all the

parties must bejoined and their names setforth^ in order

that the court may proceed to give a proper judgment in

the case? In the case now before the court the name of

no one of the parties is set forth in the writ of error

;

and, according to the rule laid down in the case referred

to, this writ of error cannot be maintained."

"In both of the cases referred to it appears that the

motions to dismiss were not made at the first term, or

at the time of appearance in the court ; but each of the

cases had been pending here two years before the mo-
tion was made. The rule of this court therefore is, that

where there is a substantial defect in the appeal, or writ

of error, the objection may be taken at any time before

judgment, on the ground that the case is not legally be-

fore us, and that we have no jurisdiction to try it. It

follows, that the writ of error in the case under consid-

eration must be dismissed'"

Wilson vs. Ins. Co.^ 12 Peters^ 141.

The Supreme Court has decided that this principle

applicable to writ or error, is also applicable to appeals

in equity.

Chief Justice Marshall, for the court saying

:

"A motion is now made to dismiss this appeal, be-

cause the decree being joint, all the parties ought to

join in the appeal.

"Upon principle it would seem reasonable that the

whole cause ought to be brought before the court, and
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that all the parties who are united iu interest ought to

unite in the appeal. We have found no precedent, in

chancery proceedings, for the government in this case.

But in the case of Williams vs. The Bank of the United

States, II Wheat., 414, which was a writ of error sued

out by one defendant to a joint judgment against three,

the writ was dismissed, the court being of the opinion

that it had issued irregularly, and that all the defend-

ants ought to have joined in it.

"By the Judicial Act of 17S9, decrees in chancery

pronounced in the Circuit Court could be brought before

this court only by writ of error. The appeal was given

by the act of 1803. The act declares, ' that such appeal

shall be subject to the rules, regulations and restrictions

as are prescribed by law in cases of writs of error.

" Previous to the passage of this act, the decree under

consideration could have been brought into this court

only by writ of error, in which all the defendants must

have joined. The language of the act which gives the

appeal appears to us to require that it shall be prose-

cuted by the same parties who would have been neces-

sary in the writ of error. We think also that the same

principle would have been applicable from the general

usage of chancery, to make one final decree binding on

all parties united in interest.

" The appeal must be dismissed, having been brought

up irregularly."

Owings vs. Kincaiuwji^ 7 Pete^s^ 402.

The settled practice of the court is stated and again

announced by Judge Miller (speaking for the court):

" But many cases have been dismissed by this court,
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because the writ of error described either jDlaiiitiff or

defendant as 'A. B. and others,' or 'A. B. 6c Co.,' or

other paitnership st3de, or as ' Heirs to C. D.,' and such

other descriptions as did not give the names of all other

persons who were supposed to be brought before the

court b}^ the writ. Of late 3'ears these cases have sim-

ply been dismissed upon the authority of previously

adjudged cases, without giving other reasons for so

doing."

Mussina vs Cava30s ^ 6 Wall.
^
^61.

And reviewing the cases and their ra/io?iale, he con-

tinues :

" Early in the history of the court it was ruled that

unless all the parties in the court below, to a joint judg-

ment or decree, were made parties in this court by the

writ of error or b}- the appeal, the cause would not be

entertained. This was first held as to judgment at

law, in the case of Williams vs. Bank of United States,

and to decrees in chancery, in the case of Owings vs.

Kiucannon. At the next term of the court after this

last decision, we have the first of the class of cases to

which we have alluded. It is the case of Deneale vs.

Stumpf 's Executors. The writ described the plaintiffs

in error as ' Alary Deneale and others,' and the reasons

given for dismissing it are two : ist, that all the parties

against whom the judgment was rendered mustJoin in

the writ, which is not done by naming some of them
merely as 'others;' and, 2nd, that the 7iamcs should be

set forth that this court might render the proper judg-

ment in the case. The opinions in the three cases last

cited were delivered by C. J. Marshall."
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"The next of this class of cases is that of Wilson's

Heirs vs. The Insurance Company, in which the court

holds, that a writ in the name of the the ' Heirs of Nicliolas

Wilson' must be dismissed. The court simply saj'S

that this is done on the authority of Owings vs. Kin-

cannon, and of Deneale vs. Stumpf's Executors. The

subseauent cases are all based on the authority of these

decisions. In all of them it appeared by the writ that

there were parties to the judgment below not personally

named in the writ."

Mussina vs. Cavazos^ 6 Wall.., 362.

See also

Miller vs. McKenzie^ 10 IVall., 3^2.

Smith vs. Clark, 12 How., 327.

Smyth vs. Stracier, 12 How., 21.

Protector, 12 Wall., joo.

In this last case the words " and others " were held

of themselves to disqualify the appeal ;
and that the

persons for whom these words stood should be named

and brought before the court and their interest dis-

closed, and that the failure so to do was of itself enough

to give the court no jurisdiction of the appeal, and that

such a point could be raised at any time previous to the

final judgment in the appellate court and would be

availing.

Now, as to the second subdivision of this motion, we

must respectfully insist that there can be no answer nor

avoidance of the conclusion that for the reasons here

and now stated this appeal must be dismissed.

Upon a reference to the record it is apparent that the

Northern Pacific Railroad Company was the defendant
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against which the order was made ; that H. C. Rouse,

H. C. Payne and T. F. Oakes were receivers of the said

road against whom the order was made to operate.

(Transcript, pages 2, 16.)

And also that A. F. Burleigh was the receiver sub-

sequentl}^ representing all the other receivers and being

the direct party against whom the order was enforce-

able, and he is a party to the judgment and to all orders

made in the cause, and against whom an appeal was

sought by the appellant.

(See Transcript, page 31.)

Errors were assigned against said Burleigh and the

said receivers.

(Transcript, page 33.)

The supersedeas bonds were made to run in the cause

against the Northern Pacific Railroad Company and

Andrew F. Burleigh, receiver.

(Transcript, pages 37, 39, 43.)

And the title of the citation and of the clerk's certifi-

cate was against the Northern Pacific Railroad Com-
pany and Andrew F. Burleigh.

(Transcript, pages 46 and 48.)

And most convincing appears that the opinions of the

court upon which errors are assigned are rendered in the

cause of the No.theni Pacific Railroad Company and

Andrew F. Burleigh as defendants, and the certificate

to the opinion is in the same cause with the same de-

fendants.

Yet and notwithstanding,

{(i) No citation is served on the Northern Pacific

Railroad Company.
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(b) No citation is served on Andrew F. Burleigli the

receiver.

{c) No notice given to the Northern Pacific Rail-

road Company.

{d) No notice given to the receiver.

(<?) No request to the Northern Pacific Railroad

Conapany to appeal.

(/) No request to the receiver to appeal.

[g) No refusal by the -.Northern Pacific Railroad

Company.

{h) No refusal by the receiver.

Agam^ there is no severance, or order of severance

alloiving cojuplainant to appeal alone^ or exempting the

co7nplainant in anyivise from bringing before the court

by dne service allpersons interested directly in the order

appealedfro7n

.

In so far as this court is concerned, it may be, as ap-

pears from the record, that neither the Northern Pacific

Railroad Company nor Andrew F. Burleigh the receiver

has up to this moment the slightest knowledge that a

case in which they were defendants and against whom

the direct decision was made has been appealed.

Surely this course cannot be tolerated.

Shall these appellees, when this court has determined

the present appeal, be subjected to aiother appeal by

the receiver who shall say that he represents the cred-

itors, has a right to be heard, and insists that no prefer-

ence should be allowed to any person, or that it should

be allowed ? And then

When this is determined shall the Northern Pacific

Railroad Company then be heard as to its appeal that
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it lias a right to liave these claims paid in a certain

way, and not to be charged against its general indebted-

ness ? That it has a right to insist that it has an eqnity

discretion, and a right that these be charged against the

mortgagee taking possession of the property, as is true

of one of the doctrines ;
and when its appeal is disposed

of shall these appellees be again subjected to another

appeal by the Seattle, Lake Shore & Eastern Railway

Compau}^, against which the judgment of Raskey was

duly entered, it being one of the owners of part of the

line used at the time Raskey was injured, and which

compau}^ appears to be interested in the litigation, and

a part originally of the order,

(See Transcript, page i.)

and which appears and contends in the case by its

counsel ?

(See Transcript, page 2.)

Or, presenting before the court the situation of but

the Northern Pacific Railroad Compan}^ and Andrew F.

Burleigh, can there be an}^ doubt but what these two

defendants should have been brought before the court

in this appeal, and their rights or their contentious, in

so far as these appellees are concerned, be at once dis-

posed of, that these appellees be not further subjected

to the uncertaint}'' as to whether their rights are adjudi-

cated finally, or whether the}^ are to be harassed with

repeated appeals by these other two necessary defend-

ants in the cause, and who are parties directl}^ to the

decree, and against whom the joint order is made? We
most respectfully insist that the true doctrine of the

law upon this question which justifies us in insisting
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that this appeal be dismissed can be stated as the uni-

form practice, and as is set forth in the following cases

as stated by them. We refer

First: "This cause came on to be heard on the

transcript of the record from the District Court of the

United States for the District of Texas, and it appear-

ing to the court here, upon the motion of Messrs. Hall

& Robinson, of counsel for the appellees, that the de-

cree of the said District Court in this cause is a joint

decree against several co-defendants, and that Patrick C.

Shannon alone has appealed therefrom, without any

su7nmo7is and severancefrom the rest of his co-defendants^

it is the opinion of this court that the case is improperly

brought here. On consideration whereof, it is now here

ordered, adjudged and decreed by this court, that the

appeal be, and the same is, hereby dismissed with costs."

Shannon vs. Cava^os^ i^i U. S., LXXI {Appendix)

.

In 1892 the Supreme Court took special care to re-

examine the practice and state the rule and reason of

it, and said

:

" Undoubtedly the general rule is that all the parties

defendant, where the decree is a joint one, must join in

the appeal. Owings vs. Kincannon, 7 Pet., 399 ; Mus-

ina vs. Cavazos, 6 Wall., 355."

Hardee vs. Wilson., 146 U. S., 180.

And at page 181, of Hardee vs. Wilson, the Supreme

Court says:

"In the case of Masterson vs. Herndon, 10 Wall.,

416, it was held that ' It is the established doctrine of

this court that in cases at law, where judgment is joint,
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all parties against whom it is rendered must join in the

writ of error; and in chancery cascs^ all the parties

against whom ajoitit decree is rendered must join in the

appeal^ or they will be dismissed. There are two reasons

for this: i. That the successful party may be at lib

-

ert}'- to proceed in the enforcement of his judgment or

decree against the parties who do not desire to have it

reviewed. 2. That the appellate tribunal shall not be

required to decide a seco?id or third tiine the same ques.

tion on the same record.- In the case of Wilson vs.

Bank of United States, 11 Wheat., 414, the court says

that where one of the parties refuses to join in a writ of

error, it is worthy of consideration whether the other

may not have remedy by summons and severance ; and

in the case of Todd vs. Damel, 16 Pet., 521, it is said

distinctly that such is the pro]:>er course. This

remedy is one which has fallen into disuse in modern

practice, and is unfamiliar to the profession ; but it was,

as we find from an examination of the books, allowed

generally when more than one person was interested

jointly in the cause of action or other proceeding, and

one of them refused to participate in the legal assertion

of the joint rights involved in the matter. In such

case the other party issued a writ of summons b}' which

the one who refused to proceed was brought before the

court, and if he still refused, an order or judgment of

severance was made b}' the court, whereb}^ the party

who wished to do so could sue alone. One of the effects

of this judgment was to bar the part}' who refused to

proceed from prosecuting the same right in another

action, as the defendant could not be harassed b}^ two

separate actions on a joint obligation, or on account of
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the same cause of action, it being joint in its nature.

This remedy was applied to cases of writs of error when

one of the plaintiffs refused to join in assigning errors,

and in principle it is no doubt as applicable where there

is a refusal to join in obtaining a writ of error or in an

appeal. The appellant in this case seems to Jiave

been eonscious that something of the kind was nec-

essary^ for it is alleged in his petition to the Circuit

Court for an appeal that Maverick (the co-defendant),

refused to prosecute the appeal with him. We do not

attach importance to the technical mode of proceeding

called summons and severance. We should have held

this appeal good if it had appeared in an^^ way b}' the

record that Maverick had been notified in lariting to

appear^ and that he had failed to appear^ or, if appearing

had refused to join. But the mere allegation of his

refusal in the petition of the appellant does not prove

this. We think thete should be a written notice and due

severance^ or the record should show his c^ppearance and

refusal^ and that the court on that ground granted an

appeal to the party who prayedfor it^ as to his own inter-

est. Such a proceeding would remove the objections

made in permitting one to appeal without joining the

other, that is, would enable the court below to execute

its decree so far as it could be executed on the party

who refused to join, and it would estop that party from

bringing another appeal for the same matter. The lat-

ter point is one to which the court has alwa3'S attached

much importance, and it has strictl}^ adhered to the rule

under which this case must be dismissed, and also to

the general proposition that no decree can be appealed

from, which is not nnal in the sense of disposing of the

whole matter in controversy, so far as it has been possi-
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ble to adhere to it without hazarding the substantial

rights of the parties interested."

In the case of Downing vs. McCartne}^^ reported in

the Appendix to 131 U. S., at page 98, where the decree

below was joint against three complainants, and only

one appealed, and there was nothing in the record show-

ing that the other complainants had notice of this ap-

peal, or that they refused to join in it, the appeal was

therefore dismissed. Mason vs. United States, 136 U.

S., 581, was a case where a postmaster and the sureties

on his official bond being sued jointly for a breach of

the bond, he and a part of the sureties appealed and de-

fended. The suit was abated as to two of the sureties

who had died, and the other sureties made default, and

judgment of default was entered against them. On the

trial a verdict was rendered for the plaintiff, whereupon

judgment was entered against the principal and all

the sureties for the amount of the verdict. The sureties

who appeared sued out a writ of error to this judgment,

without joining the principal or the sureties who had

made default. The plaintiff in error moved to amend

the writ of error by adding the omitted parties as plain-

tiffs in error, or for a severance of the parties, and it was

held that the motion must be denied and the writ of

error dismissed. In Ferbelman vs. Packard, 108 U. S.,

14, a writ of error was sued out by one of two or more

joint defendants, without a summons and severance, or

equivalent proceedings, and was therefore dismissed.

The state of facts shown by the record brings the

present case within the scope of the cases above cited,

and it follows that the appeal must be dismissed.

Hardee vs. Wilson^ 1^6 U. S., iSi-i8^.
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The court had again, in 1893, occasion to enforce the

rule in the two following cases

:

"It is quite clear that Inglehart's heirs could not ap-

peal alone, v/ithout joining the other defendants as ap-

pellants, or showing a valid excuse for not joining them.

"This could only be shown by a summons and sev-

erance, or by some equivalent proceeding, such as a re-

quest to the other defendants and their refusal to join

in the appeal, or at least a notice to them to appear and

their failure to do so, and this must be evident npon the

record of the court appealed from, in order to enable

the part}^ prevailing in that court to enforce his decree

against those who do not wish to have it reviewed, and

to prevent him and the appellate court from being vexed

by successive appeals in the same matter. Owings vs.

Kincannon, 7 Pet., 399; Todd vs. Daniel, 16 Pet., 521,

523 ;
Masterson vs. Herndon, 10 Wall., 416; Hardee vs.

Wilson, 146 U. S., 179.

"Appeal dismissed."

Inglehari vs. Stansbury^ i^i U. S., 7.?, /j.

A case which seems parallel upon all its phases and

conditions, and its procedure and its record to the case

at bar, and in which the conclusion is reached which we

insists is the inevitable one here, is

David vs. Mercantile Trust Co., 1^2 U. S., 6p^.

The opinion is by Mr. Justice Brewer, and the facts are

stated in the opinion. We copiously quote from it as

follows

:

"As a preliminary matter, the standing of the appel-

lants in this court is challenged. In the court below
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he was not a part}- to the record, either plaintiff or

defendant ; was neitlier substituted for either ; filed no

bill, cross-bill or answer; but was simply permitted to

intervene with liberty to be heard upon any and all

proceedings for the protection of his interests as bond-

holder and stockholder. Assuming, under the author-

ity of Williams vs. Alorgan, iii U. S., 684, 689, 4 Sup.

Ct., 638, that this gave him a right of appeal from any

decision of the circuit court affecting his interests, it did

not change the ordinar}'- rules respecting appeals, one

of which is that all the parties to the record, who appear

to have any interest in the order or ruling challenged,

must be given an opportunity to be heard on such

appeal. The rule and the reason therefor are fully

stated in jMasterson vs. Herndon, 10 Wall., 416, and re-

stated in Hardee vs. Wilson, 146 U. S., 179, 181, 13 Sup.

Ct., 39, and need not, therefore, be again repeated.

See also Inglehart vs. Stansbury, 151 U. S., 68; 14 Sup.

Ct., 237.
'•' ''^' ''' Again, not onl}^ is the purchaser

interested, but also the mortgagor. He may be satisfied

with the sale which was made— he may believe that at

no other sale would it be possible to realize so much in

satisfaction of his indebtedness. At any rate, the set-

ing aside of the sale, and the ordering of another, may
affect, prejudicially or beneficially, his interests, and be-

cause of that he has a right to be heard upon the ques-

tion of setting it aside. Now, the only party respond-

ent to this appeal is the trustee. It is the only party

named as obligee in the cost bond. The citation, in

terms, runs to it, only; and there is no pretense that

the mortgagor of the other defendants, or the purchasers

at the sale, have ever been brought into this court to re-
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spond to this appeal. Manifestl}', it would be the gross-

est injustice to attempt to determine the question of the

validit}' of this sale in the absence of these so vitally

interested parties.

Neither does the appeal from the decree stand in an}-

better condition. In a decree for the foreclosure of a

mortgage, the two parties principall}- and primarily in-

terested are the mortgagee and the mortgagor. No

third party should be permitted to disturb such a de-

cree, unless and until both mortgagee and mortgagor

are given an opportunity to be heard. The mortgagor

may be unwilling that the decree should be set aside, not-

withstanding irregularities in prior proceedings, for fear

that on a subsequent hearing a larger sum may be de-

creed against him. It is not necessary in any given

case, to determine that his interests would or would not

be promoted by the setting aside of the decree. It is

enough that in the matter he has a direct interest, and

because of this interest common justice requires that no

chancre shall be made in the terms of that decree, noro

shall it be set aside, without giving him a chance to be

heard in its defense. Ordinarily^ it 7nay be presumed

that all the parties to the record are interested^ and so it

is often said that all such parties must be joined as ap-

pellants or appellees^ plaintiffs in error or defendants in

error; but it is unnecessary to 7'est this case upon the

merefact that the mortgagor was a party to the record^

the only defendant in the first instance. It was not only

such a party ^ but is also one directly and vitally interested

in the question zuhether the decree offoreclosure and sale

shall stand, and yet it is not before us. The trustee is

the only obligee named in the appeal bond, and v%-hile
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the citation on its face runs to all the parties to the

record, it "«-as not seized on the mortgagor, the

Kanawa &: Ohio Railway Company; and that com-

pany has never been brought into this court and never

entered an appearance here. This is fatal to the appeal.

* * * So that neither in fact nor in law was he rep-

resenting the corporation mortgagor in this litigation ;

and as that mortgagor was interested in and affected b}-

the decree of foreclosure and sale, it should have been

made a party to this appeal, and brought into this court,

and because of the failure so to do the appeal cannot be

maintained. For the reasons above given both appeals

are dismissed."

Later the question came before the court again in

Sipperlcy zs. Smith, /jj U. S., S6-^j

and the court referring to its pre\-ious rulings disposes

of the question in the syllabus^ as appears in the 15th

Supreme Court Reporter, page 15, as follows:

"An appeal from a judgment affirming a decree

against defendants and inter\'enors was taken b}- certain

of the intervenors. No application for summons and

severance as to an inter\enor not appealing, or anj*

equivalent therefor, nor an\- order permitting severance,

appeared in the record ; and no application was made

for the issue of citation to defendants or leave to perfect

the appeal as to them, and neither the\' nor such inter-

venors appeared. Held, that the appeal should be dis-

missed- Masterson vs. Hemdon, 10 Wall., 416; Hardee

vs. Wilson, 146 U. S., 179, 13 Sup. Cl, 39; Inglehart

vs. Stansburj-, 151 U. S., 68, 14 Sup. Ct., 237; and
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Davis vs. Trust Co., 152 U. S., 590, 14 Sup. Ct., 693,

followed."

And followiug this decision in

Beardsley vs. Arkansas Ry Co.^ ij Supreme Court

Reporter, j86,

the last expression of the court is found, in which the

opinion of the court b}- the Chief Justice is as follows

:

"This appeal was perfected as to the Arkansas &
Louisiana Railway Company only by the giving of

bond as required by statute (Rev, St., Sees. 1000, 1012);

and while the omission of the bond does not necessarily

avoid an appeal, if otherwise properly taken, and in

proper cases this court may permit the bond to be sup-

plied, no application for such relief has been made in

this case, nor could it properly be accorded after the

lapse of nearly four years since the decree. The ap-

peal might, therefore, well be dismissed, because inef-

fectual as to the complainant, Paul F. Beardsley.

" But this must be the result on another ground. To

the decree Paul F. Beardsley was party complainant,

and John D. Beardsley, the St. Louis, Iron Mountain &
Southern Railway Company, Jay Gould, and the Arkan-

sas & Louisiana Railway Company were parties de-

fendant.

"It is settled for reasons too obvious to need repeti-

tion, that in equity cases all parties against whom a

joint decree is rendered must join in an appeal, if any

be taken ; but this appeal was taken by John D. Beards-

ley alone, and there is nothing in the record to show

that his co-defendants were applied to and refused to ap-
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peal, nor was aii}' order entered by the court, on notice,

granting a separate appeal to John D. Beardsley in re-

spect of his own interest. The appeal cannot be sus-

tained. Hardee vs. Wilson, 146 U. S., 179; 13 Sup.

Ct., 39; Davis vs. Trust Co., 152 U. S., 590; 14 Sup.

Ct., 693. Appeal dismissed."

For the reasons herein stated we respectfully submit

that this appeal must be dismissed, and move the court

that an order so dismissing the appeal be at once made,

for tlie reasons herein stated.

Most respectfully submitted,

JAMES HAMILTON LEWIS,
Solicitor for the Appellees.

STRATTON, LEWIS & OILMAN and

FREDERICK BAUSMAN,
Of Counsel.
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A D D K IN D A.

AMENDMENT ATTEMPTED TO SUPPLY
RECORD.

It has come to our attention while this brief was in

course of print that the appellant, assuming to remedy

in part what is the apparent flagrant fatality in the case,

as shown by the transcript, has obtained from one of the

defendants, Andrew F. Burleigh, through someone rep-

renting him, some written consent that the appeal be

had as it is. The nature of this we cannot ascertain,

because it is not in the transcript ; but we have to say

—

It should not be considered nor regarded for any pur-

pose.

It is five months after the taking of the appeal.

(Transcript, page 31.)

It is five months after the date of the citation issued

in the appeal.

(See Transcript, page 46.)

It is four months after the appellees have appeared in

the cause, and the same has been on file and in the Cir-

cuit Court of Appeals.

Such is not within the transcript and protected with

the certificate of the clerk, and as a part of the complete

record; therefore, such could not be heeded for any

purpose.

And even if all these objections were not well taken,
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such could not be heeded for ///<? cour/ zs without juris-

diction of the appeal and was at the time of such atteinpt

at aniendjnent or supplying the record.

For want of proper service of the appeal and proper

severance, and for want of the adjudicated judgment of

the lower court adjudicating such severance, this court

was without jurisdiction. No amendment at this time

of any form or shape, even of all the parties, could aid

the cause. We respectfully submit that the law tersely

stated upon such positions is that which has been

affirmed as such doctrines b}' the Supreme Court of the

United States

:

{a) kwy summons or judgment of severance must be

had in the circuit court from which the appeal is taken.

Todd vs. Daniel^ ^i U. S. (16 Peters)^ 521.

{b) Any severance^ therefore^ must be had before the

return day of the citation^ and the writ of error.

Bacon Abr.^ 268.

Blunt vs. Snedston^ Cro.Jac, i ij.

{c) The defects of parties plaintiff or defendant in

error cannot be cured by an amendment.

Thompson vs. Crocker., i Salk.^ </p.

Walter vs. Stokoe^ i Ld. Rayjn.^ 7/.

The Protector^ 11 Wall.., 82.

Whatever privilege of amendment section 1005 of the

Revised Statutes of the United States would permit, it

has never been held to permit anything more than the

amendment of form.

Here the defect is that all the defendants do not join
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in the appeal, nor are they served, nor all of them cited,

nor does there appear to be any severance. To ground

an amendment here would be in violation ofse;t::!i :::>

of the Re\-ised Statutes.

It has therefore been express!)- held bj- this Court

that the omission or defect of the parties plaintiflf or de-

fendant in error is not and cannot be amended nor sup-

plied after the time of the citation and after the cause

has been appealed, as such must have existed and the

severance must have been adjudicated previous to the

issuance of the citation, in order that it may be ascer-

tained who are to be cited.

Esit's vs. Trabue^ 128 U. 5"., 22^.

Exparte Sawyer ^ 21 Wall.^ 2jj.

(d) Therefore, it is held that where there is this sub-

stantial defect in the record which cannot be amended

in this Court, //lis Cattrt has nojurisdiction.

Wilson vs. Life Insurance COy 12 Peters^ 140.

It will then of its own motion dismiss the case with-

out awaiting the action of anj' party, and will do this at

any time before judgment.

Hilton vs. Dickinson^ 108 U. S.j i6j.

For the court again asserts that a// the parties against

whom ajudgment is entered mustjoin in a writ oferror,

or there must be a proper summons and severance.

Williams vs. Bank of U. 5., 24 C. S.; 11 Wheat.,

414.

Owings vs. Kincannon. ^2 U. S.; 7 Pet., ^gg.

Wilson vs. Life & Fire Ins. Co., jy U. S.; 12 Pet.,

140.
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Todd VS. Daniel^ 41 U. S.; 16 Pet.^ ^21.

Stnith vs. Strader, 12 How., j2j.

Davenport vs. Fletcher, 16 How., 142.

Mussina vs. Cavazos, 20 How., 280.

Clift07i vs. Sheldon, 2^ How.^ 481.

Masterson vs. Herndoii, 10 Wall., 416.

Hampton vs. Rouse, ij Wall., iSy.

Simpson vs. Greeley, 20 Wall., 1^2.

Fiebelnian vs. Packard, 108 U. S., 14.

These views proliibiting any attempt at modifying or

changing the record b}^ addition thereto, or otherwise,

after the time for the obtaining of jurisdiction has

passed, and after the time the citation calls for the ap-

pellees to appear, found a full expression by the Su-

preme Court of the United States in adopting the views

heretofore reached in the case of

Hardee vs. Wilson, 146 U. S., i8j-^.

where it is held:

"The plaintiff in error moves to amend the writ by

adding the immediate parties as complainants, or for a

severance, and it is held that the motion must be de-

nied, and the writ of error be dismissed." Following

Mason vs. U. S., ij6 U. S., ^81.

But to conclude on this branch, should the Court be

inclined to think all these views not well taken, it still

could not allow such an amendment, because the statute

of limitations of such an appeal has run.

See Brief under the second point, and Transcript

heretofore cited.

Estis vs. Trabue, 128 U. S., 22^.

Wilson vs. Insurance Co., 12 Peters, 140.
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But should all the views here urged be held agaiust

the appellees, still we invite the court's attention to the

fact that with the amendment allowed after this expira-

tion of time with Andrew F. Burleigh as a party

brought into the cause, still 3'ou have the apparent

omission and the unaccounted for absence of

1. The Northern Pacific Railroad Company.

2. The et a Is. heretofore referred to.

3. The Seattle, Lake Shore & Eastern Railway Com-

pany.

It is evident to the court tliat the second mortgage

bondholders by their trustee, wlio are in the cause seek-

ing tlic foreclosure, are persons represented b}^ the ef

als. Tlicy have a riglit to insist that this decree be af-

firmed or that it be reversed, and tlie}^ should be heard

and determined now, once and for all time. We insist

that no amendment or modification could possibly be

had without a great injustice to appellees; for if the

amendment is to one now,why not in a month from now

to another, and in another month to a second, and in

another mo.ith possibl}'' to a third?

We respectfull}' urge that this attempted modification

be denied, the offer of amendment in an}' form be re-

fused, tliat any attempt to add to the transcript as

certified b}' the clerk be held to be without authority

and not under the proper exemplification.

Again we submit these suggestions with respect,

JAMES HAMILTON LEWIS,
Solicitorfor Appellees.

STRATTON, LEWIS & OILMAN and

FREDERICK BAUSMAN,
Of Counsel.
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IN THE

UNITED STATES

Circuit Court of Appeals

FOR THE

iNIN'FH CIRCUIT.

THE FARMERS' LOAN & TRUST
COMPANY, Appellant,

vs.

PETER G. LONGWORTH, MICHAEL ]
No. 28S.

RASKEY AND ANNIE RASKEY, his

WIFE, AND RICHARD A. BELLIN-

GER, Appellees.

Appeal from the Circuit Court of the United States for the District

of Washiogton, Northern Division.

PETITION FOR REHEARING.

To the Honorable Judges of said Court

:

Now comes the Farmers' Loan & Trust Company, tlie

appellant in the above entitled cause, and respectfully

shows to your Honors as follows :

On the 19th day of October, 1896, this court filed its

opinion in the above entitled cause, wherein it held that

the motion of appellees to dismiss this appeal should be

sustained, the sole ground therefor given in the opinion

of this court being that the Northern Pacific Railroad
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Company was a part}^ to the final order made in the

Circuit Court on the iSth of December, iS95,and inter-

ested therein, and that said company did not join in the

appeal, and was not served with the citation and has

not entered in this court its appearance and consent to

said ai^peal. The appellant respectfully petitions this

court to vacate the order of dismissal of the appeal, to

grant a re-hearing of said motion to dismiss, and to rein-

state and restore to the docket said cause for hearing

and determination upon its merits. This petition is

based upon the following grounds

:

I.

The Northern Pacific Railroad Company did in fact

enter its appearance in this appellate court and consent

to this appeal. Its appearance was filed in this court

on the 2ist day of May, 1896, and is in the following

language

:

"IN THE UNITED STATES CIRCUIT COURT
''OF APPEALS FOR THE NINTH CIRCUIT.

" The Farmers' Loan and Trust Com
" PANY, Appellant,

^'^'

\ No. 2S8.
" Peter G. Lon'gworth, Michael Ras-

" KEY and Annie R.^skey, his wife, \
Appearance

" and Richard A. Bellinger,

Appellees.

" Comes now the Northern Pacific Railroad Company,
" defendant, by E. M. Carr and Harold Preston, its
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"counsel, and hereb}^ appears in the above entitled ap-

" peal in the above named court, and consents to the

"appeal of said matter by The Farmers' Loan and

" Trust Compan}^ as above made and contained.

" E. M. CARR AND HAROLD PRESTON.
^''Attorney for said Defendant.'^''

This court in its opinion notices the fact of the ap-

pearance of Andrew F. Burleigh, the Receiver, but

overlooks the appearance of the Railroad Company.

This is doubtless due to the fact that the same mistake

was made in the brief of appellees in support of their

motion to dismiss. This motion and brief were made

and filed too late for appellant to file an answering brief

and the statement contained in the brief of appellees in

support of their motion must have been taken by the

court to be true. Being thus misled in respect to what

this court appears to have deemed an essential fact,

we believe it will make haste to correct this inadvertence

by granting a re-hearing and restoring the case to the

docket.

IL

It is also stated as a fact in the opinion of this court

in this case that " after the appeal was perfected in this

,, court, and after a motion had been filed by the

"appellees to dismiss the same, the receiver, by his

"attorney, entered in this court his appearance and

" consent to the appeal." We think that the entry of

appearance and consent by said receiver was filed in

this court on the 21st day of May, 1896, and that the

entry of appearance and consent by the Northern Pacific

Railroad Company, by its attorneys, Messrs. Carr &
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Preston, above referred to, was filed in this court ON
THE SAME DAY. The brief of the appellant was

also filed the same day. The motion of the appellees

to dismiss this appeal was served on the appellant on

the 5th da}' of June, 1S96, more than two weeks after

the entr}^ of aj^pearance and consent to the appeal by

said receiver, and the Northern Pacific Railroad Com-
pany. We think tliat b}' reference to the original

papers on file in tliis court the foregoing statement of

facts will be found accurate. All of these steps were

taken before the expiration of the statutory time of six

months allowed for appeal. It is eas}- to see how this

court was led into a misconception of the facts, M'hen the

appellees in their motion to dismiss the appeal ( See

Appellees' Brief, pp. 2 and 3 ) which was filed after Ap-

pellant's Brief and said appearance and consent of said

Receiver and said Northern Pacific Railroad Company
were filed, stated that "Andrew F. Burleigh, Receiver,

*' and the Northern Pacific Railroad Company * * *

''have not joined in this appeal or severed from it by
" summons and severance, or have had au}^ notice what-

" ever b}- citation or otherwise, of the appeal herein,"

when in point of fact at the time of this motion the

voluntar}^ appearance and consent of these parlies were

on file in this court.

We earnestly contend that the voluntary appearance

and consent to appeal by the P>.eceiver and said Northern

Pacific Railroad Company as above stated, were sufficient

to confer jurisdiction upon this court to entertain this

appeal.

In the case of Buckingham v. McLean^ decided by the
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Supreme Court of the United States, reported in i3tli

Howard '''151, the court sa}-

:

"The object of a citation on a writ of error or

" an appeal is to give notice of the removal of the

" cause, and such notice may be v/aived by entering a

" general appearance by counsel. Where an appear-

" ance is entered, the objection that notice has not been

" given is a mere technicality, and the party availing

" himself of it should, at the first term he appears, give

" notice of the motion to dismiss, and that his appear-

" ance is entered for that purpose."

In this case no special appearance whatever was

entered.

In the case of Bigler v. Waller, decided by the

Supreme Court of the United States, reported in 12th

Wallace, pp. 142, 147, the court say:

" Undoubtedly the citation is irregular, as it should

" be addressed to the actual parties to the suit at the

" time the appeal was allowed and prosecuted. Where

" a party dies before the appeal is allowed and prose-

" cuted, the suit should be revived in the subordinate

" court, and the citation, as matter of course, should be

'' addressed to the proper party in the record at that

'' time. Notice is required by lavr, and where none is

*' given and the failure to comply with the requirement

" is not waived, the appeal or writ of error must be dis-

" missed, but the defect may be waived in various ways,

" as by consent or appearance or the fraud oi the other

** party."

In the case of Dayton v. Lash, 94 U. S., p. 112, the

court say

:
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" We cannot proceed to hear and determine the cause

" until the parties are here, either constructive!}^ by
" service or in fact by their appearance.''''

The case of Pierce v. Cox, g Wallace, p. yb6, was a

case of two motions to dismiss an appeal from the

Supreme Court of the District of Columbia; one of the

motions being made by the appellant on the ground that

no citation had been issued according to law, and the

other by the appellee because the amount in controversy

was not of sufficient value, and because there was no

evidence in the record of an allowance of the appeal.

Chief Justice Chase, in delivering the opinion of the

court, said

:

"The motion on the part of the appellant to dismiss

" the appeal, on the ground that no citation was issued

" according to law, cannot be sustained. The appellee

"is in court represented by counsel, and makes no ob-

" jection to the want of citation. By this appearance
'' the citation is waived so far as the aj^pellee is con-

" cerned, and the appellant cannot be heard to object to

" the want of citation occasioned b}^ her own negligence,

" and cured b}' voluntary appearance. But the motion

" of the appellee must be granted on both the grounds
" presented."

We propose to present in another part of this petition

additional argument to show that by the filing of this

voluntary appearance by the Northern Pacific Railroad

Company the court acquired jurisdiction of all the

parties necessary to the appeal, and that the Northern

Pacific Railroad Company is concluded by any judg-

ment that may be rendered by this court upon this

appeal.
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III.

We do not dispute the legal propositions laid down by

the court in its opinion. We simpl}^ contend that the}-

are not applicable to this case for the reason that the

court misapprehended the facts.

Assuming for the present that the Railroad Company

was a necessary party to this appeal, the only question

to be here considered is whether it is before this court

so as to be bound thereby. It did not join in the peti-

tion for the allowance of the appeal ; it was not brought

before the court below upon the petition for the allow-

ance of the appeal by summons, nor was there any order

of severance made ; it was not served with the original

citation on appeal. It has, however, entered its appear-

ance and consent to this appeal in this court. By so

doing, it has manifestly bound itself by whatever judg-

ment shall be entered here and has estopped itself from

taking any other or further appeals from the judgment

or order of the court below. The fact that one of the

parties jointly bound by a decree would not be so con-

cluded by the appeal has been the essential reason

always given by the Supreme Court for sustaining a

motion to dismiss an appeal to which such party was

not joined and by which it would not be bound. In the

leading case of Masterson v. Herndon, lo Wallace, 416,

quoted by this court, and cited in all the cases decided

by the Supreme Court in which this question was in-

volved, it was said by Justice Miller: "In chancery

"cases, all the parties against whom a joint decree is

" rendered must join in the appeal, or they will be dis-

" missed. There are two reasons for this : i. That the

" successful party may be at liberty to proceed in the
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" enforcement of his judgment or decree against the par-

*' ties who do not desire to have it reviewed. 2. That
" the appellate tribunal shall not be required to decide a

" second or third time the same question on the same

"record. '= '''• ' We do not attach importance to the

" technical mode of proceeding called summons and
" severance."

In respect to the first of these reasons, it may be said

tb.at the order was one whicli could not liave been en-

forced against the Railroad Company. Moreover, the

order was stayed by the supersedeas bond given by

appellant.

As to the second of the reasons above assigned, it is

patent that the Railroad Compan^^ having entered in

this court its appearance and consent to the appeal

would be estopped from taking any further appeal to

this court from the order of the Circuit Court.

It would certainly work as complete an estoppel as

would mere notice to it of appellant's intention to take

this appeal, or the proceedings by summons and sever-

ance, which appear by the opinions of the court to be

deemed sufficient. Upon this question of estoppel.

Justice Miller says in the above cause :
" The latter

" point is one to which this court has always attached
" much importance."

In the statement of the case of Sipperleyz'. Smithy 755
U. S., S6, cited in the opinion of this court in this case,

it is said :

''' No application for summons and severance
" as to AI. J. Gra}- or au}^ equivalent therefor appeared
" in the record, nor any order permitting severance

; nor
" was any application made in this court for the issue of
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" citation to A. F. Sipperley and H. S. Lee, or leave to

" perfect the appeal as to them ; nor did ihey or Gray

" appear herein.''^

Upon this state of facts, the court granted the motion

to dismiss in that case. In this case, however, the Rail-

road Company is before this court and by its own action

is bound by the appeal. The Supreme Court of the

United States appears to have gone much further in the

case of Inland & Seaboard Coasting Co. v. Tolson^ ij6

U. S., 572.
IV.

The Northern Pacific Railroad Company was not

bound by the orderfrom which this appeal was taken and

was therefore not a necessary party to this appeal.

The attention of this court was evidently not called to

the state of the record in this case in the above particular.

This was not due to the fault or omission of court or

counsel, but rather of the rule which gives no opportun-

ity for the filing of reply briefs. An examination of the

transcript and printed record in this case will disclose

the following facts : An order was made in this cause,

properly entitled and numbered, bearing date August

16, 1894, directing the receivers then duly appointed

and acting in said court to pay to Peter G. Longworth,

Richard A. Bellinger and Michael Raskey the amounts

of certain alleged judgments in their favor, or deposit

with the clerk of the Circuit Court certificates for said

amounts. This order was made ex parte. (Printed

Record, p. 5.)

The only pleadings and proceedings upon which this

order appears to have been based were the following

:

First, a notice in the following language

:
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"IN THE UNITED STATES CIRCUIT COURT,
" northern division.

" In the Matter of the Receivership
"of the Seattle Lake Shore Rail-
" ROAD Company and

" Peter G. Longworth, et al.,

Petitioners^

vs.

"The Northern Pacific Railroad Com-
" pany et al., Defendants.

" NOTICE.

" To the Defendants, tlie Seattle, Lake Shore and
" Eastern Railroad Company, the Northern Pacific

" Railroad Company, Henry Ives, Henr}^ Rouse and
" H. C. Payne, Receivers, and to Andrew F. Burleigh,

" their attorne}- :

'* You and each of you will please take notice that the

" petitions in the above named causes, will be called up
" for hearing. and determination before the Hon. C. H.
" Hanford, Judge of the above entitled court, at his

" courtroom in the Colman Block, Seattle, King County,
" at the hour of ten o'clock A. m, of the lotli da}^ of

" August, or as soon thereafter as counsel can be heard.

"JAMES HAMILTON LEWIS,
" Attorneyfor Petitioners. '

'
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Second. A petition, entitled:

" IN THE UNITED STATES CIRCUIT COURT,
" NORTHERN DIVISION, HOLDING COURT AT SEATTLE.

" Peter G. Eongworth, Richard A. Bel-

" LINGER and jMichael Raskey,

Petitioners^

vs.

" The Northern Pacific Railroad Com-

" PANY, Henry Ives, Henry Rouse and

" H. C. Payne, Receivers, Respondents.

This petition sets forth that the petitioners had there-

tofore obtained separate jndgments against the Northern

Pacific Railroad Company. It implies without so stat-

ing that a receiver had been appointed for that company

and without indicating by what court such receiver was

appointed, or in what proceeding. It alleges that the

reports of the company and the said receivers show that

there is a balance of the earnings in excess of a sum

sufficient to defray all expenses of the operation of the

road, and it prays that the receivers audit and pay these

iudo-ments, and that in default petitioners be permitted

to issue execution against the property of the Northern

Pacific Railroad Company. (Printed Record, pages 2-5.)

Third. x\n admission of service of notice signed by

A. F. Burleigh as attorney for " the Seattle, Lake Shore

& Eastern Railway Company, '' an entirely independent

company and having an entirely distinct receivership in

no wise connected with the appeal now before this court

or the order or judgment from which this appeal is

taken, or the cause in which it is entitled.
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It will be seen, therefore, that the jurisdiction of the

court below was never invoked in any proceedino- in-

stituted in accordance with the practice governing either

legal or equitable proceedings. There was no original

action commenced, no original process served
; tliere

was no petition for leave to intervene nor an}' order

granting such leave in any case then pending before the

Circuit Court. B}^ their petition, however, they did suc-

ceed in invoking the action of that court and obtaining

from it an order directing its receiver in a proceeding

then regularly pending in said court in which The
Farmers' Loan and Trust Company was plaintiff and

the Northern Pacific Railroad Company was defendant,

being cause No. 337, to pay out of the funds then held

in custodia legis2A\^ involved in that controvers}- certain

judgments asserted by the petitioners; or to issue cer-

tificates redeemable in cash in six months and bearino-

interest at eight per cent per annum,

WheJ this appellant, the plaintiff in said cause No.

337, learned that funds in controversy in said action and

upon which it asserted a mortgage lien were about to be

paid out by the receiver in said cause No. 337, in pur-

suance of an ex parte order, which said receiver would

have been compelled to obey, it moved the court for time

in which to show cause wh}- the said order should not be

vacated or modified. ( Printed Record, p. 6.) Subse-

quently, and by leave of court, it intervened in the fore-

going proceeding, entitled '' Peter G. Longworth,
" Richard A. Bellinger and Michael Raskey, Petitioners

" V. Henry Ives, Henry C. Rouse and H. C. Payne, Re-

"spondents." In this intervention and answer to the

petition of Longworth and others, this appellant sets
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forth the facts showing its priority of right to the funds

in the hands of the receivers and why the order direct-

ing the receivers to pa}- the demands of the petitioners

granted upon their ex parte application should be

vacated. Upon this intervention and the appellant's

motion, the court refused to vacate the order made in

favor of the petitioners, but did modify and in some re-

spects enlarge it. The present appeal was taken. The

first order made by the court was as to this appellant

coram nonjudice. But for its intervention, the money

in the hands of the receiver upon which appellant's lien

operated would have been paid out and its lien destroyed.

When appellant came into court, however, for the pres-

ervation of its rights and invoked the action of the court,

it became bound by all orders made in the premises

thereafter. The order of the court upon the motion and

application of appellant having been adverse to it, it was

compelled for the preservation of its rights to perfect

this appeal.

But the Nprthern Pacific Railroad Company ^^
-ttfiiaejrieeii .brought into this proceeding, hach order

of the court below set forth in the record in this case

is as to it coram nan jtidice.

The court, in its opinion, has treated the nondescript

proceedings of the petitioners Longworth and others as

an intervention. An intervention in what? They did

not entitle their proceeding as one in the cause of The

Farmers' Loan and Trust Company v. Northern Pacific

Railroad Company ei aL, No. 337. That was an action

in equity for the foreclosure of a mortgage in which the

parties defendant had been regularly brought before the

court by process of subpoena to answer the issues ten-
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dered b}' the bill of complaint aud those only ; and not

onl}^ was the proceeding of petitioners not entitled in

that case, but no process therein, or in any other pro-

ceeding was issned or served calling upon the Northern

Pacific Railroad Company, or this appellant, to answer

the allegations of their petition. If their petition is to

be treated as an intervention, notwithstanding it is not

so denominated and no leave to intervene was ever

granted, still as a distinct demand was made foreign to

and inconsistent with the facts alleged and relief de-

manded in the bill of complaint of the appellant, proper

process should have been served upon all the parties to

that action before an}' order or decree could be entered

binding an}' of them, or concluding their rights.

Foster''s Federal Practice (2d Ed.), Sec. 202

;

Beaches Modem Equity Practice, Sec. ^6g ;

DanieWs Chancery Practice, ^th Ed., Sec. 1606-j

;

II NewJersey Equity, 2g.

The receiver, on the other hand, was the mere arm of

the court. Therefore, when he was ordered to take the

property of the defendant Railroad Company and which

was subject to the lien of this appellant, it was not his

to inquire nor to resist. He had but to obey ; aud ex-

cept for the timely discovery of this appellant, the money
constituting a part of the trust in the hands of the

receiver would have been erroneously and improvidently

diverted from the proper objects and purposes of that

trust. Before the final order was entered from which

this appeal was taken and from which alone this appel-

lant could have appealed, Andrew F. Burleigh had be-

come the receiver of this court in the discharge of that
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trust and therefore the order in question, unlike the

original order, is addressed to him as the couit's then

existing receiver. He has likewise entered his appear-

ance in this cause, though that would seem to have been

wholly unnecessar3%

The grounds upon which this court has based its

decision are expressed in the following language, quoted

from its opinion :

" Applying the doctrine of these decisions to the case

"before the court, it is apparent that the Northern

" Pacific Railroad Company was a necessary party to

" this appeal. It is true, that the answer of the Farmers'

" Loan & Trust Company to the intervention of the

" petitioners alleges that the Northern Pacific Railroad

" Company is insolvent, and that its property is inade-

" quate to meet the mortgage liens ;
but this fact does

" not alter the rule, nor dispose of the rights of the

" railroad company. The judgments have been estab-

" lished against the railroad company, and it could not

•' be heard to contest its liability upon the same
;
but

"it had the right to be heard upon the question of

"the payment of the judgments in preference to

" the payment of the mortgage liens. Concerning

"that controversy it is one of the real parties in

"interest. By the law of Washington the judg-

" ments bear interest at eight per cent, per an-

" num, and the order of the court directing their pay-

" ment by the receiver provided that he should either

" pay the amounts due or deposit with the clerk receiv-

"ers' certificates for the respective amounts, bearing

" interest at eight per cent, per annum until paid. The

" mortgages bear interest at five and six per cent. The
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" question of the disposition of the funds in the receiv-

" ers' hands, the payment of one lien or class of liens

" bearing one rate of interest to the exclusion or post-

" ponement of another class bearing a different rate of
" interest is one which affects the substantial right of
*' the Railroad Company and upon which it is entitled

" to be heard. The motion to dismiss must be allowed."

As we have pointed out from the record, the assump-

tion that the Northern Pacific Railway Company is a

necessary party to this appeal is erroneous, not having

been a party to the orders of the court below, it could

not be a necessary party to this appeal.

We therefore respectfully submit that a rehearing

should be granted, the motion to dismiss denied and the

appeal determined upon its merits.

JOHN B. ALLEN and

E. C. HUGHES,
Counselfor Appellant.

STRUVE, ALLEN, HUGHES & McMICKEN,
Solicitors and of Counsel.

UNITED STATES OF A]\IERICA, "I

State of AVashixgtox. ]
^^'

I, E. C. Hughes, one of the solicitors in the above

entitled cause, do hereby certify that the foregoing peti-

tion for re-hearing is in my judgment well-founded and
that it is not interposed for dela3^

E. C. HUGHES.
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To the Honorable Judges of said Court

:

Appellees do not tender to the court this compilation

as a reply to the petition for rehearing so much as they

offer it as a correction of the statements made therein,

as we deem it sufficient that the statements when cor-

rected in point of fact make unnecessary further com-

ment.
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I.

Under poiut one on page two the appellant insists

that the Northern Pacific Railroad Company by its

counsel did appear in the said cause, and that such ap-

pearance is sufficient for the purpose of an appeal, and

that such consent was made on the 21si day of Alay^

iSg6. Counsel say :
" Wc think the same zcas filed

on the 3 1St ofMay iSg6.''

This assertion disposes of the whole matter, for the

truth is, as the court's opinion states it, that the as-

sumed consent to jurisdiction bj- this court given by the

Northern Pacific Railroad Company through their coun-

sel was as a fact not filed in the Circuit Court of Appeals

until a few days previous to the argument in the month

of June, 1896.

Now, assuming that jurisdiction could be assented to

by the Northern Pacific where the court has none con-

fessedly without such consent,* could such consent avail

at the time it was given ; it is apparent that the appear-

ance and consent which the law allows at all is to the

order of appeal as made in the lower court from which

the appeal is taken ; or, in the language of the books,

in that court where severance is to be granted or to

which citation issued.

Clearly the court observes that this was not only be-

yond the period allowed in the law for the time of citation

—for the service of citation after the lower court had

lost jurisdiction ;
bid under the statute of limitations the

time for an appeal at all had absolutely expired by

months.

The recital in the court's opinion is not only so abso-
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lutely correct as from the record but from the petition

for rehearing is confessedly so.

We recall to the court that this phase was argued by

counsel for appellant and for the appellees orally, and

the facts gone over, and the effect of such an attempt to

bolster up an omission and wrong, and authorities were

cited, particularly one from a neighboring Circuit Court

of Appeals, showing that just such an attempt was

futile, as it was not an attempt to correct an omission

;

it was in the nature of an attempt to do a thing that

had not been done within time. To do a thing to make

good that which without having been done was of itself

nothing.

The Circuit Court of Appeals, as v/as well stated by

the decision read to the court, had no jurisdiction to

allow appeals and severances. It was not the court

from v/hich the appeals were being taken, but the court

to which the appeal had already been taken, and all

power of the lower court disposed of and at end.

II.

THE APPELLANT ADMITS THE NORTHERN
PACIFIC HAS NOT APPEALED.

On pages 2 and 3 of the petition for rehearing, and

as is pointed out in the opinion in the record, what the

attorneys for the Northern Pacific do is to consent that

the Fanners' Loan cV Tnisf Company may appeal.

Supposing they did not consent ;
would it have af-

fected the right of this company to appeal with the

proper severance and citation ? Certainly not. Sup-

posing the consent of the Northern Pacific had not been
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sought at all ; would it have mattered one \va\' or the

other a.s to the rights of the Farmers' Loan & Trust

Company had they chosen to adopt a severance and

serve the Northern Pacific ? Assuming all this to have

been done in time—supposing the Northern Pacific does

consent to the Farmers' Loan & Trust Company ap-

pealing, can that add validity to the appeal if it is not

properly taken ? Can this make good that which is

bad in the manner of taking the appeal ? Can this con-

sent give the court jurisdiction of the appeal of the

Farmers' Loan & Trust Company if the same is not

taken in the manner and the way the law prescribes in

order that the court .should obtain jurisdiction ?

So admitting that there could be jurisdiction given

for any purpose or that this " consent" as it is termed

was filed in tlie lower court instead of tlie Court of

Appeals, docs it amount to any thing more than that as

between it and the Farmers' Loan & Trust Company

it makes no objection to that company appealing? Cer-

tainly not.

The NortJieni Pacific Railroad Covipauy iieitlier by

its act or any other act has ever appealed or assitvied to

appeal^ or renounced its intention to appeal^ or announced

its abiding by the decision; it merely consents to an ap-

peal by one of the parties, reserving to itself tlie right

to appeal itself should subsequent developments upon

the Farmers' Loan & Trust Company's appeal not be

gratifying to it, the compan}/. This is all of tlie mat-

ter, and upon this statement of the situation uncontro-

verted, admitted on the record, the dismissal of tlic case

is not only justifiable, but under the law inevitable.
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III.

It is too ^yell settled that in the lower court there

must have been an appeal by the Northern Pacific Rail-

road Company, or a renouncement by it of any inten-

tion to appeal, and an announcement of its abiding by

the decision, and if not this then the law has pointed

out that there must be a severance in behalf of the

Farmers' Loan & Trust Company, and an order made

in the lower court to that effect, and that this is neces-

sary to be so made in the lower court for the purpose of

-jurisdiction.

Keeping- in view that this consent to the Loan Com-

pany to appeal in its own behalf for whatever benefit it

may be seeking to itself was attempted to be made four

months after the appellees appeared in the cause

—

four months after the cause had been on file in the

Circuit Court of Appeals.

We still have that other proposition unmet in any

wise that the law is :

(a.) Any summons or judgment of severance must

be had in the circuit court from v/hich the appeal is

taken.

Todd z's. Daniel, 41 U. S. {16 Peters), 321-

{d.) Any severance, therefore, must be had before the

return day ofthe citation, and the writ of error.

Bacon Abr ., 26H.

Blnnt Z'S. Snedston, Cro.Jac. 117.

{ci) The defects of the parties plaintiff or defendant

in error cannot be cured by an amendment.

Thompson vs. CrocJzer, i Salk. 4g.
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Walter vs. Stokoe. i Ld. Raym. ji.

The Protector, ii Wall. 82.

Whatever prix-ilege of amendment Section 1005 of

the Revised Statutes of the United States would permit,

it has never been held to permit anything more than

the amendment of form.

Here the defect is that all the defendants do not join

in the appeal, nor are they served, nor all of them cited,

nor does there appear to be any severance. To ground

an amendment here would be in violation of Section

X)5 of the Re\-ised Statutes.

It has therefore been expressly held by this court

that the omission or defect of parties plaintiff or defend-

ant in error is not and cannot be amended nor supplied

after the time of the citation and after the cause has

been appealed, as such must have existed and the sever-

ance must have been adjudicated previous to the issu-

ance of the citation, in order that it may be ascertained

who are to be cited.

Estis vs. Trabue, 12S U. S. 22^.

Ex Parte Saziyer. 21 Wall. pjj.

^d,) Therefore, it is held that where there is this

substantial defect in the record which cannot be amended
in this court, this court has nojurisdicticm.

Wilson vs. Life Insura7ice Co., 12 Peters, 140.

It will then of its own motion dismiss the case with-

out awaiting the action of any party, and will do this at

any time before judgment.

Hilton vs. Dickinson, loS U. 5. /dJj.
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For the court again asserts that all the parties against

zuhom ajiidgrnent is entered must join in a writ of error ^

or there must be a proper siininions and severance.

Williams vs. Dank of U. S., 24 U. 5. (// Wheat)

414.

Divings vs. Kincannon, 32 U. S. (7 Peters), jgg.

Wilson vs. Life & Fire Ins. Co., 37 U. S. {12

Peters), 140.

Todd vs. Daniel, 41 U. S. (16 Pet.),S2i.

Smyth vs. Strader, 12 How. 327.

Davenport vs. Fletcher, 16 How. 142.

Mussina vs. Cavazos, 20 How. 280.

Clifton vs Sheldon, 23 How, 4S1.

Masterson vs. Hoivard, 10 Wall. 416.

Hampton vs. Rouse, 13 Wall. 18j.

Simpson vs. Greeley, 20 Wall. 152.

FiebeIman vs. Packard, 108 U. S. 14.

These views prohibiting any attempt at modifying or

changing the record by addition thereto, or otherwise,

after the time for the obtaining of jurisdiction has

passed, and after the time the citation calls for the ap-

pellees to appear, found a full expression by the Supreme

Court of the United States in adopting the views here-

tofore reached in the case of

Hardee vs. Wilson, 146 U. S. 183,

where it is held :

" The plaintiff in error moves to amend the writ by

adding the immediate parties as complainants, or for a

severance, and it is held that the motion must be denied,

and the writ of error dismissed."
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Following

Mason vs. U. S., ij6 U. S. ^8i.

But to conclude on this bmncli,—should the court be

inclined to think all these views not well taken, it still

could not allow such an amendment, because the statute

of limitations of such an appeal has run.

See our principal brief under this point and trans-

script therein cited.

Estis vs. Trabue^ 128 U. S. 22^.

Wilson vs. Insurance Co., 12 Peters^ 140.

IV.

We again urge to the court that at no time has there

been any appearance by the Northern Pacific Railroad

Company in the Circuit Court of Appeals for itself.

The onl}' thing is the}^ appear and limit their appear-

ance to the purpose of consenting to the appeal by the

Farmers' Loan & Trust Company in tJie manner as

made by tiieni.

Can any one contend that this case being disposed of

against the Northern Pacific Railroad that appearance,

assuming it to have been made jurisdictionally and to

have been made in the lower court, could be urged

against the Northern Pacific as an appearance to the

merits of the general cause which can bind them on the

record as being parties to the appeal ?

The case of

Island and Seaboard Coasting Co. vs. Tolson, 7j6

U. S. S72,

was a motion made to amend under Section 1005 of the

Revised Statutes, but that amendment was for the pur-
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pose of adding new plaintiffs to the case, to-wit : being

an action at law for damages, the motion was to amend

the writ of error. This particular proceeding is limited

and permitted by Section 1005 of the Revised Statutes,

which by its very terms excludes such a privilege in

equity causes, where the appeal goes up in the form of

an appeal in equity ;
and if this were not so still

This case could have no bearing as there the motion

was to make and take the original appeal

Here in the case at bar no motion to add other par-

ties is made at all.

Here no motion by the Northern Pacific Railroad

Company or in its behalf is made at all.

Here no motion is yet made to amend and take ap-

peal, or to be bound by the appeal through or by the

Northern Pacific Railroad Company.

Nor can snch or any of such motions be made because

the statutes of limitation allowing the privilege of appeal

or amendments have all expired months and months ago.

Thus it will appear that at no time, in no way, by no

process has the Northern Pacific in the past nor now

made any appearance for itself in any court having

jurisdiction of the appeal.

This disposes of the second point marked third in

appellee's motion for rehearing.

V.

Referring to point four of the petition for rehearing,

counsel now say that the Northern Pacific did not have

to make an appearance, and therefore do not propose to

be bound, and that they were not served and were not to

the record.



10 THE farmers' loan AND TRUST CO. VS.

This same matter was urged bj^ learned counsel, Mr.

Allen, in arguing the case, and was at once disposed of

b}' calling his attention to facts. A short reference to

those facts will suffice as a reminder to the court.

The notice addressed to the Seattle, Lake Shore &
Eastern was but one of the different notices, and this

was addressed to the company only in the Raskc}- case,

because it was the Seattle, Lake Shore & Eastern Rail-

road Company which killed the child of the Raskej's,

for which judgment was obtained.

The compau}' was then under lease of the Northern

Pacific. It had also gone into the hands of a special

receiver in behalf of the stockholders, and that particu-

lar notice was addressed only in that case, the Northern

Pacific still controlling its traffic and its receipts.

The Northern Pacific Railroad Company was also

made a party because that v.-as the company that had

produced the injuries to Bellinger and Longworth, and

all of these companies as one property were being ope-

rated by one set of receivers.

The notice to the Seattle, Lake Shore & Eastern was

simply a separate notice out of an abundance of caution.

That all of these facts are completely borne out by

the record as pointed out by the decision will again be

apparent.

(See Tra7iscript^pp. i and 2^

That the Northern Pacific was a party cannot be de-

nied nov\' in view of the fact that the}^ were made so

both b}' the order of the court and their voluntarj^ ap-

pearance in the lovver court to combat that order. That
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thev were made a part}* b}- the order itself made by the

court is seen from

{Transcript, p. 5.)

That the Farmers' Loan & Trust Company com-

plained that only the Northern Pacific had notice and

not themselves as one of the grounds for being specially

heard is apparent from

( Transcript^ pp. 6 and 8)

Also of their own motion and notice to vacate the

order.

[See Transcript, pp. 10 and 11.)

Also the order of the court denying such motion.

{Transcript^ pp. 12 and 13.)

But aside from all this it is familiar law that, as this

record discloses, the Northern Pacific Railroad Com-

pany came before the court, sought the receiver, had

itself put into the hands of a receiver, was a party to

the record in the appointment of the receiver, and con-

tinued to be a party to all the record and all the pro-

ceedings. If there could possibly be any doubt upon

this proposition at this time in view of this whole record

it is certainly set at rest by

McLeod vs. Albany, 13 C. C. A. 327 {^6 Fed. 37S,)

in which it is said: "The other parties (the New

Albany Railroad) whose presence is suggested as essen-

tial, are parties to the original appeal as holding
''

property subordinate to the lien of complainant. They

were in court in the suit in which the receivers were

appointed and were knmd to take notice of the intaven-
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ing petitions * * * filed in that suit and of the

proceedings thereunder. It was not necessar}- that

they should be made formal jDarties to the petition.

Being parties to the suit t/iey zueie in fact parties to the

in teri 'ening petitions.
'

'

And subsequently this same view is held in an opin-

ion by the Chief Justice of the Supreme Court of the

United States presiding at circuit in

Trust Co. vs. Madden.^ jo Fed. Rep. ^jj,

in which it is said :
" It is objected by appellant that

the Central Trust Conipau}- sliould have been a party

to the intervention, but that compan\' was complainant

in one of the suits, and bound to take notice of the in-

tervention and proceedings thereunder. AIcLeod vs.

City of New Albany, 13 C. C. A. 525, 66 Fed. 37S. If

the mortgagee, as observed b}^ Jenkins, J., speaking for

the Circuit Court of Appeals in that case, had desired

to take an active part in this contest, it should have

asked to be heard. This it did not do, nor did it take

any means to procure a hearing, or bring to the atten-

tion of the circuit court an}' matters tending to show

that such a decree as was rendered was unjust or erro-

neous in any other particulars than those v/hich could

be reviewed on this appeal."

But as this is text law and sustained by the very

decisions cited by appellant in their motion to review,

and particular!}^ the dissertation of

Foster., Sec. 202;

Beach Equity Practice., Sec. s6g-/0^

it can hardly require further comment.
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VI.

We have to observe, lastly, that aside from the inac-

curacies, the mistakes, and the misstatements in point

of fact respecting dates and the record made in the peti-

tion for rehearing, that should everything in tlie petition

for rehearing be admitted as true, the appellants but

disclose a want of parties in the appeal who should be

bound by the judgment, and that the time has lapsed

by which any error could be corrected, if it were an

error in the lower court, or the upper court in any vrise

obtains jurisdiction of the subject-matter. And we call

tlie court's attention to a parallel situation from the

Circuit Court of Appeals in the case of

Thrcadgill vs. Plait, 7/ Fed. Rep. /,

in which the court has occasion to say, repeating the

doctrines of IMussina vs. Cavazos, 6 Wall, and other

cases following it :
'' Tlie United States Circuit Court

of Appeals has no jurisdiction in any case where more

than six months intervene between the entry of the

judgment and the day in which it is sought to main-

tain the writ of error, or from the time it is sued cut

;

* - * and if the writ is allowed within the time, but

yet it is not actually issued and filed in tlie manner the

law requires until the expiration of the time, it will be

dismissed, because it is essential that these jurisdic-

tional papers be filed in the lower court."

And this rule has been laid down in reference to

papers that are necessary to be filed, in the late Phinney

decision.

It is also sustained as a doctrine of the law in

Scarborough vs. Pargoitd, 108 U. S. 367.
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And this court has too often held to be longer a sub-

ject of controversy, that no appearance or consent in

tliis appellate court can give jurisdiction to a subject-

matter or to a cause where the omission is an omission

to do a thing that tlie law requires to have been done,

or to file a paper that the law requires to have been

filed in the lozvcr cour!; but the court proceed to sa}-

:

'' These essential requirements cannot be waived or

their waiver consented to by the parties."

Stci'ctis vs. Clivk^ lo C. C. --i. 379-

Wisel}^ then, says the main case, that all of these

steps must be taken, and taken in the lower court where

the law requires they should be taken, to give the higher

court jurisdiction; and the failure to take those steps

cannot be remedied by an attempt of one of the persons

to sav " We vnll v/aive our rights if you will permit the

other to benefit by a wrong or an omission of dut}-."

Brooks vs. A'orris, 1 1 Hoiv. 204.

U. S. vs. Baxter, 2 C. C. A. 410.

Thrcadgill vs. Plait, ji Fed. j.

We submit these corrections merel}' to aid tlie court

as an index to the record, should it desire any further

reference than its opinion.

Respectfull}- submitted,

JAMES HA^IILTON' LEWIS,
Solicitor for Appellees.

STRATTON, LEWIS & GILLIAN and

FREDERICK BAUSMAN,
^^ Of Counsel.










